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December, 1998
To the Members of the 1997 General Assembly:

This publication contains summaries of substantive legislation enacted by the
General Assembly during the 1998 Regular Session and the Extra Session of the 1997
General Assembly, except for local bills. Significant appropriations matters related to the
subject area specified are also included. For an in-depth review of the appropriations and
revenue process, please refer to Overview: Fiscal and Budgetary Actions, prepared by the
Fiscal Research Division.

The document is organized alphabetically by subject areas. Where feasible, the
subject area is further divided into subgroups. Each subject area also includes a listing of -
legislative, independent and -agency studies. A bill/session law index listing the page
number of each summary is at the end of the publication.

This document is the result of a combined effort by the following alphabetical
listing of staff members of the Research Division: Linda Attarian, Cindy Avrette, Brenda
Carter, Karen Cochrane-Brown, Bill Gilkeson, George Givens, Susan Hayes, Hannah
Holm, Tim Hovis, Jeff Hudson, Shirley Iorio, Robin Johnson, Linwood Jones, Sara
Kamprath, Jo McCants, Giles Perry, Barbara Riley, Walker Reagan, Steve Rose, Ebher
Rossi, John Young and Richard Zechini. Kory Goldsmith and DeAnne Mangum of the
Research Division served as editors of this document. Also contributing were Martha
Harris of the Bill Drafting Division and Martha Walston of the Fiscal Research Division.
The specific staff members contributing to each subject area are listed directly below the
main heading for each area. The staff members’ initials appear after their names and after
each summary they contributed. If you would like further information regarding any
legislation in the various summaries, please contact the Research Division Office at (919)
733-2578.

It is hoped that this document will provide a useful source of information for the
members of the General Assembly and the public in North Carolina.

Terrence D. Sullivan
Director of Research
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AGRICULTURE
[George Givens (GG), Hannah Holm (HH), Barbara Riley (BR)]

Enacted Legislation

Agriculture and Forestry

Poultry Composting Tax Credit, S.L. 1998-134 (HB 1617). See TAXATION.

Horse Promotion Assessment, S.L. 1998-154 (HB 1529) adds a new Article 69 to
Chapter 106 of the General Statutes providing for a referendum to allow horse owners to
assess themselves, through a levy on commercial horse feed, in order to provide funds to
the North Carolina Horse Council (“Council”) to promote the interests of the horse
industry.

The Council is authorized to conduct the referendum among horse owners to
determine if the assessment should be levied. Notice shall be provided to horse owners
by the Council through press releases sent to at least 10 daily and 10 weekly or biweekly
newspapers of general circulation and by postings in every feed store identified by the
Council. To take effect, the assessment must be approved by a majority of votes cast in
the referendum. The amount of the assessment may not exceed $2 per ton of
commercial horse feed and shall not extend for a period of more than three years. The
Council shall determine the exact amount and period of the levy.

If approved, the North Carolina Department of Agriculture and Consumer
Services shall notify all commercial feed dealers and distributors of the assessment and
shall provide forms for reporting the assessment. The assessment shall be remitted to
the Department with the inspection fee imposed under the Commercial Feed Law,
Article 31C of Chapter 106 of the General Statutes. Anyone who purchases commercial
horse feed may demand a refund of the assessment by writing the Horse Council within
one year of buying the feed and providing proof of purchase.

The Department shall remit funds to the North Carolina Horse Council at least
quarterly. These funds may be used by the Horse Council to promote the interests of the
horse industry, including administrative expenses to carry out these functions. The act
became effective September 24, 1998. (BR)

Forester Registration, S.L. 1998-157 (HB 577) amends Chapter 89B of the General
Statutes to mandate that all persons using the title "Forester" or Registered Forester" be
registered by the State Board of Registration for Foresters (Board). Current law provides
only for voluntary registration and makes it unlawful for any person who is not registered
to use the title "registered forester". The act also raises the standards for forester
registration and makes a number of other changes to Chapter 89B. These changes
include:

(1) Addition of a requirement that an applicant for registration, except for a
forester who has been registered in good standing as of January 1, 1998, or who is an




"urban forester" (newly defined as a person engaging in forestry practice in an urban
setting), must pass a comprehensive written exam as well as meet the other requirements
to become a forester. Currently, an applicant must: (i) have either a bachelors or higher
degree in a forestry curriculum and two years of experience; or (ii) pass an exam that
shows knowledge approximating that obtained through graduation from a four-year
forestry curriculum and five years of experience.

(2) An increase in the number of years of forestry experience, from five to six
years, for an applicant without a bachelors or higher degree in forestry. The act also
provides that an Associate Applied Science degree in a curriculum approved by the State
Board of Registration of Foresters is the equivalent of one year of experience; completion
of the junior year of an approved forestry curriculum is the equivalent of two years of
experience; and completion of the senior year is the equivalent of three years of
experience.

(3) Provision for the registration of an applicant who: (i) has practiced "urban
forestry" for six years immediately prior to January 1, 1998; (ii) is a North Carolina
resident; and (iii) applies to the Board before June 30, 1998, for registration and submits a
sworn affidavit showing experience and education equivalent to that of a forester.

(4) Allowing the Board to issue a forester-in-training certificate to an applicant
who has graduated with a bachelors or higher degree in forestry but has not yet passed the
test or gained the two years experience.

(5) Allowing the State Board of Registration for Foresters to set fees, subject to a
statutory maximum.

(6) Allowing the Board to limit an applicant to three attempts to take and pass the
examination.

(7) Addition of a continuing education requirement that must not exceed 12 hours
per year.

(8) Requiring each consulting forester to file annually with the Board affidavits
of compliance with the requirements of Chapter 89B. A consulting forester is allowed to
practice forestry management, appraisal, development, marketing, protection, and
utilization for the benefit of the public on a fee, contractual, or contingency basis.

(9) Establishing that a violation of the Chapter is a Class 3 misdemeanor (1-10
days community penalty, fine of up to $200, if no prior record).

The act becomes effective January 1, 1999. (BR)

Trans. Ag. Products Exempt/Temp. Rule Auth., S.L. 1998-165 (SB 1285) exempts the
transport of agricultural products under certain conditions from federal regulations
governing the transport of hazardous materials and authorizes the Soil and Water
Conservation Commission to adopt temporary rules to implement the Conservation
Reserve Enhancement Program until other rules necessary to implement the program
become effective.

Transportation of Agricultural Products: S.L. 1998-165 exempts the transport of
agricultural products over local roads between fields of the same farm from federal
regulations governing the transport of hazardous materials. Class 2 materials (flammable,
compressed, and poisonous gases) are excluded from the exemption. Federal regulations




permit this exemption if the exemption is authorized by a State statute or regulation in
effect by October 1, 1998.

S.L. 1998-165 also provides that the transport of agricultural materials to and
from a farm within 150 miles of the farm by a farmer operating as an intrastate private
motor carrier is exempt from federal hazardous material regulations regarding providing
and maintaining emergency response information and training for handlers of hazardous
materials, as long as each vehicle carries less than 16,094 pounds of ammonium nitrate
fertilizer and less than 502 gallons (liquid) or 5,070 pounds (solid) of any other
agricultural product. Federal regulations permit this exemption if the exemption is
authorized by a State statute or regulation in effect by July 1, 1998.

Conservation Reserve Enhancement Program: S.L. 1998-165 authorizes the Soil
and Water Conservation Commission to adopt temporary rules to implement the
Conservation Reserve Enhancement Program until all rules necessary to implement the
program become effective as either temporary or permanent rules.

This act became effective September 30, 1998. (HH, GG)

Swine Integrator Register Growers, S.L. 1998-188 (HB 1480). See ENVIRONMENT
AND NATURAL RESOURCES.

Tobacco Settlement Payments, S.L. 1998-191 (HB 1248) amends Article 1 of Chapter
143 by adding a new section G.S. 143-16.4 establishing the Settlement Reserve Fund.
Federal funds provided to the State as part of federal legislation implementing a
settlement between tobacco companies and the State, and funds paid to the State pursuant
to a tobacco litigation settlement agreement or final court judgment shall be credited to
the fund unless otherwise prohibited by federal law or otherwise distributed pursuant to
any settlement. The act also provides that it is the intent of the General Assembly to
enact appropriate tax relief for financial assistance payments that may be later enacted by
Congress for tobacco farmers and to monitor the status of tobacco litigation and act to
protect the interests of North Carolina tobacco farmers and other North Carolina citizens
who depend on tobacco for their livelihoods. The act became effective October 21, 1998.
(BR)

Arbitration of Seed Claims, S.L. 1998-210 (HB 1055) amends the existing defective
seed complaints process. The act repeals the existing law allowing a farmer to file a
complaint with the Commissioner of Agriculture (Commissioner) and have the
Department of Agriculture (Department) conduct an investigation to determine the facts
of the matter and, when appropriate, reccommend money damages as a result of the seed
failure. Instead, the act requires arbitration of seed claims.

Persons who believe they have been damaged by the failure of seeds to perform as
labeled must file a complaint with the Commissioner of Agriculture and have the matter
considered by an arbitration committee prior to the filing of a legal action. The complaint
must be filed in time to allow inspection of the affected seeds, crops, or plants. The
person must pay a $100 filing fee to offset the expenses of the arbitration committee. A
copy of the complaint shall be sent to the dealer by certified mail and the dealer may file
an answer within 10 days of receipt of the complaint.




In order to trigger the mandatory arbitration requirement, the seed dealer must
place on the label notice that arbitration is required under the seed laws of some states as
a precondition to maintaining a legal action. A seed dealer against whom an action has
been brought may also request an investigation by the arbitration committee. A filing fee
of $100 must accompany the request for an investigation.

The arbitration committee shall consist of five members appointed by the
Commissioner. The Director of the Agricultural Research Service at NCSU, the Director
of the North Carolina Cooperative Extension Service, and the President of the North
Carolina Seedsmen's Association shall each recommend one member for appointment.
Of the two other members, one shall be a farmer who is not connected to seed sales and
one shall be an employee of the Department of Agriculture.

When conducting an investigation, the arbitration committee may: (1) examine
the buyer about how the seed was used; (2) examine the seller about how the seed was
packaged, labeled, and sold; (3) grow a sample of the seed; (4) hold informal hearings;
(5) seek evaluations from experts in allied disciplines; and (6) inspect the affected site.
No investigation shall be made by less than the whole committee unless the chair of the
committee directs so in writing. The record of the committee's activities shall be kept on
file at the Department. All findings shall be transmitted to the parties within 30 days of
completion of the arbitration. The findings shall be binding on the parties to the extent
that they have agreed to be bound in any contract governing the purchase of the seed.

G.S. 106-277.33 provides for the filing of a legal action after the arbitration
proceedings are completed. The report of arbitration may be introduced as evidence of
the facts and the court has discretion to use the committee's findings and conclusions of
law and recommendations, as the court deems appropriate. The court also may consider
any finding with respect to the effect of a failure to cooperate with the arbitration and the
effect of any delay in the proceedings on the arbitration committee's ability to determine
the facts.

The act became effective July 1, 1998. (BR)

Farmland Preservation Pilot Program, S.L. 1998-212, Sec. 13 (SB 1366, Sec. 13)
appropriates funds to the North Carolina Farmland Preservation Trust Fund to purchase
agricultural conservation easements. The Department of Agriculture and Consumer
Services shall report to the Joint Legislative Commission on Governmental Operations by
March 15, 1999, on the results of the pilot program. The act became effective July 1,
1998. (BR).

Duplin Fair & Exhibition Center Funds, S.L. 1998-212, Sec. 13.1 (SB 1366, Sec.
13.1) provides that a portion of the funds appropriated to the Department of Agriculture
and Consumer Services for a Fair and Exhibition Center in Duplin County may be used
for an agricultural center that includes fairgrounds, livestock exhibition facilities,
multipurpose facilities, and offices for allied federal and State agencies. The
appropriation may be used for professional services to design, finance, and procure these
facilities. The act became effective July 1, 1998. (BR)




Special Reserve Funds for Certain Agricultural Centers, S.L. 1998-212, Sec. 13.2
(SB 1366, Sec. 13.2) adds a new section to Chapter 106 of the General Statutes creating
two new special revenue funds within the North Carolina Department of Agriculture and
Consumer Services: (1) the Eastern North Carolina Agricultural Center Fund; and (2) the
Southeastern North Carolina Agricultural Center Fund. Each fund shall consist of
receipts from the sale of naming rights to any facility located at the individual Agriculture
Center. Monies in each fund shall be used only to promote, improve, repair, maintain, or
operate each respective Agriculture Center. The act became effective July 1, 1998. (BR)

Umstead Act Exemption for Department of Agriculture and Livestock Facilities,
S.L. 1998-212, Sec. 13.3 (SB 1366, Sec. 13.3) amends G.S. 66-58(b) and adds agriculture
centers or livestock facilities operated by the North Carolina Department of Agriculture
and Community Services to those agencies that are exempt from the provisions of law
making it unlawful for State agencies to engage in the sale of goods. The act became
effective July 1, 1998. (BR)

Guidelines for Grants for Local Agricultural Fairs, S.I.. 1998-212, Sec. 13.4 (SB
1366, Sec. 13.4) directs the Department of Agriculture and Consumer Services to adopt
guidelines for the disbursement of funds appropriated for the 1998-1999 fiscal year for
grants to local agriculture fairs. The act became effective July 1, 1998. (BR)

Animal Waste Management Equipment Grants for Family-owned Dairies, S.L.
1998-212, Sec. 13.5 (SB 1366, Sec. 13.5) directs that funds appropriated to the
Department of Agriculture and Community Services (Department) for animal waste
management equipment grants to farmers of family-owned dairies shall be used only for
the purpose of transporting, storing, or distributing animal waste. The funds may not be
used to enlarge or maintain anaerobic lagoons. The Department shall adopt guidelines for
the disbursement of grant funds. Recipients must enter into a contract with the
Department that contains the provisions of the loan. The contract shall provide that the
recipient shall continue to operate at the current level of production for five years. If the
number of cows decreases during that time, the recipient shall repay the Department on a
prorated basis. Only dairies with fewer than 300 cows that were in operation prior to
January 1, 1998 are eligible for the grants. The act became effective July 1, 1998. (BR)

Assistance for Small Family Farms, S.L. 1998-212, Sec. 13.6 (SB 1366, Sec. 13.6)
directs that $50,000 of the funds appropriated to the Department of Agriculture and
Consumer Services be used to provide assistance to farmers operating small, family
farms. The Department shall report on the use of the funds, the number and location of
farms assisted, and other information to the Joint Legislative Commission on
Governmental Operations by March 1, 1999. The act became effective July 1, 1998. (BR)

Grants for Local Farmers’ Markets, S.L. 1998-212, Sec. 13.7 (SB 1366, Sec. 13.7)
directs the Department of Agriculture and Consumer Services to adopt guidelines for
disbursing grants to local farmer’s markets for the purpose of promoting or selling farm




products produced by local small, family-owned farms. The act became effective July 1,
1998. (BR)

Loan Program for Small, Family-owned Farms, S.L. 1998-212, Sec. 13.8 (SB 1366,
Sec. 13.8) provides that the funds appropriated to the North Carolina Rural Rehabilitation
Corporation shall be used for loans to small, family-owned farms in financial difficulty.
Priority for loans shall be extended for: (1) dairy farms with fewer than 300 dairy cows;
(2) turkey farms that have lost contracts with integrators for reasons other than
environmental violations; (3) swine farms with fewer than 500 swine; and (4) peach or
apple farms that have lost 50% or more of their fruit crop due to frost or freeze damage.
Loans terms shall not exceed 20 years and shall be made in accordance with the N.C.
Rural Rehabilitation Corporation lending requirements. The Department of Agriculture

and Consumer Services shall adopt rules to implement the loan program. The act became
effective July 1, 1998. (BR)

Lewis Steam Powered Sawmill Relocation, S.L. 1998-212, Sec. 13.9 (SB 1366, Sec.
13.9) allows the Department of Agriculture and Consumer Services to use funds available
for the State Fair for the cost of relocating the Lewis Steam Powered Sawmill from Pitt

County to the State Fairgrounds. The funds may also be used for restoring and operating
the sawmill. The act became effective July 1, 1998. (BR)

Poultry/Ratite Dealers Registration, S.L.. 1998-212, Sec. 13.10 (SB 1366, Sec. 13.10)
requires all dealers of live poultry and ratites, other than those who sell birds on their own
premises that were raised on their own premises, to register with the North Carolina
Department of Agriculture and Consumer Services (Department). The current poultry
laws only require hatching egg dealers and chick dealers to obtain a license from the
Department. In addition to the registration requirement, the act provides that specialty
market operators may not knowingly allow an unregistered poultry or ratite dealer to
operate on the premises more than 10 days after the operator has received notice from the
Department of the dealer's unregistered status. Live poultry and ratite dealers are further
required to keep records as required by the Department. Persons who fail to comply with
the act are guilty of a Class 2 misdemeanor and are subject to civil penalties of up to
$5,000. The substantive portions of the act become effective January 1, 1999. (BR)

North Carolina Museum of Forestry, S.L. 1998-212, Sec. 14.1 (SB 1366, Sec. 14.1).
See ENVIRONMENT AND NATURAL RESOURCES.

Land Loss Prevention Project Report, S.L. 1998-212, Sec. 15.12 (SB 1366, Sec.
15.12). See STATE GOVERNMENT.

NC Coalition of Farm and Rural Families Report, S.L.. 1998-212, Sec. 15.13 (SB
1366, Sec. 15.13). See STATE GOVERNMENT.

Use Of Federal Conservation Reserve Enhancement Program Funds, S.L. 1998-221,
Part III (HB 1402, Part III) provides that for nonpoint source pollution control practices




that are eligible for funding from the federal Conservation Reserve Enhancement
Program, State funding from the Agriculture Cost Share Program will be limited to 75%
of the cost of the conservation practice. The remainder of the cost will be paid from the
Conservation Reserve Enhancement Program, other federal or State funds, or the assisted
farmer. This part became effective November 5, 1998. (HH, GG)

Wildlife

Statewide Beaver Damage Control Program Funds, S.L. 1998-212, Sec. 14.18 (SB
1366, Sec. 14.18) extends statewide the Beaver Damage Control Program. The Beaver
Damage Control Advisory Board shall report by March 15 of each year to the Wildlife
Resources Commission, the Senate and House Appropriations Subcommittees on Natural
and Economic Resources, and the Fiscal Research Division on the results of the program
during the preceding year. Should a conflict arise between this Section and the General
Statutes regulating trapping, G.S. 113-291.6(a) and (b), Section 14.18 shall prevail.
Counties that wish to participate in the program for a given fiscal year must provide
written notice and commit $4,000 in local funds by September 30 of that year. This
section also codifies Section 69 of Chapter 1044 of the 1991 Session Laws which created
the Beaver Control Pilot Program. The act became effective July 1, 1998. (BR)

Studies
Independent Studies, Boards, Etc. Created, Continued or Changed

Commission on Small Family Farm Preservation, S.L. 1998-223, Secs. 3-8 (HB 1472,
Secs. 3-8) creates the Commission on Small Family Farm Preservation (Commission) in
the General Assembly and directs the Commission to study:
¢ land-use and population trends in North Carolina;
e factors influencing the declining number of small family farms in North Carolina,
including State and federal taxes;
measures to enhance the economic viability of small family farms;
e ways to enhance and promote small family farmers’ role in environmental
protection;
o the feasibility and desirability of various farmland preservation mechanisms;
o the conclusions of other studies on small family farm preservation; and
e ways the Department of Agriculture and Consumer Services, Department of
Environment and Natural Resources, and the Department of Commerce can
cooperate to preserve environmentally sustainable and economically viable small
family farms.
The Commission shall include six members of the General Assembly, two farmers,
and representatives from:
e the North Carolina State Grange;
e the North Carolina Farm Bureau Federation;
e the Department of Agriculture and Consumer Services;




the Department of Environment and Natural Resources;
the Department of Commerce;
the School of Agriculture and Life Sciences at North Carolina State University;
the School of Agriculture at North Carolina Agricultural and Technical State
University;
the School of Design at North Carolina State University;
the School of Regional Planning at the University of North Carolina at Chapel Hill;
the North Carolina Environmental Defense Fund; and

e the Southern Environmental Law Center.
The Commission must report to the 1999 Regular Session of the General Assembly and
also prior to the convening of the 2000 Regular Session of the 1999 General Assembly.
The sections became effective November 5, 1998. (HH)

Expand Structural Pest Control Committee, S.L. 1998-224 (SB 1428) amends G.S.
106-65.23 to expand the Committee to include two additional members appointed by the
General Assembly, one on the recommendation of the Speaker of the House of
Representatives and one on recommendation of the President Pro Tempore of the Senate.
The act also increases the number of members of the committee necessary to constitute a
quorum from four to five. Members of the General Assembly may not serve on the
Structural Pest Control Committee. The act became effective November 5, 1998. (HH,
GG)

Referrals to Departments, Agencies, Etc.

Sustainable Oyster Aquaculture Study, S.L. 1998-212, Sec. 11.11 (SB 1366, Sec.
11.11) allocates a portion of the funds appropriated to the Board of Governors of The
University of North Carolina to the Institute of Marine Sciences at the University of
North Carolina at Chapel Hill to study the potential for sustainable oyster aquaculture of
several species of oyster. Progress reports are to be made to the Joint Legislative
Commission on Seafood and Aquaculture, the Environmental Review Commission, the
Marine Fisheries Commission, and the Fiscal Research Division on January 1 and July 1
of each year until the project is complete. A final report shall be submitted to the above
entities on the completion of the study. The act became effective July 1, 1998. (BR)




CHILDREN AND FAMILIES
[Linda Attarian (LA), Jo McCants (JM), John Young (JY)]

Enacted Legislation

Child Health Insurance, S.L. 1998-1EX (SB 2), as amended by S.L. 1998-212, Sec.
12.12¢ (SB 1366, Sec. 12.12c¢) establishes a North Carolina plan for health insurance for
children to be provided under the federal Title XXI program. State funds will be used to
match federal funds to finance the program. The State Child Health Insurance Program
(Program) will be administered by the Division of Medical Assistance under the
Department of Health and Human Services (DHHS). The North Carolina Teachers' and
Employees' Health Plan will administer the benefits and claims processing. Local
Departments of Social Services will determine eligibility. The start date was October 1,
1998.

Eligibility. Uninsured children under the age of 19 with a family income at or
below 200 percent of the federal poverty level (FPL) are eligible to enroll in the Program.
A child must not have been covered under any private or employer-sponsored creditable
health insurance plan since April 1, 1998. After April 1, 1999, applicants must have been
uninsured for 60 days prior to application. A child also must be ineligible for Medicaid,
Medicare, or other federal government sponsored insurance. Enrollment is continuous
for 12 months unless the child receives other insurance.

Purchase of extended coverage. An enrollee in the Program who loses eligibility
due to an increase in family income above 200 percent of the FPL and up to 225 percent
of the FPL may purchase, at full premium cost, continued coverage under the Program for
a period not to exceed one year beginning on the date the enrollee becomes ineligible
under the Program's income requirements.

Benefits package. The benefits package is equivalent to the NC Teacher's and
State Employees' Comprehensive Major Medical Plan benefits, plus Medicaid-equivalent
benefits for Special Needs Children, dental, optical, and hearing.

Cost sharing. Families who fall between 150 percent and 200 percent of the FPL
must pay an annual enrollment fee of $50.00 for one child and $100.00 for two or more
children. In addition, families above 150 percent of the FPL are required to make co-
payments of $6.00 for each outpatient prescription; $5.00 for non-preventative physician,
clinic, optometry, hospital outpatient visits; and $20.00 for unnecessary emergency room
use. Total annual aggregate cost sharing for all children in a family receiving Program
benefits may not exceed five percent of the family's annual income.

Private coverage. Program funds may be used to pay for actuarially equivalent
private coverage if the cost of the coverage is the same or less than the cost under the
Plan.

School-based health center restrictions. Except for immunization, no program
funds may be used to reimburse medical services performed in school-based health clinic
settings.




Joint Legislative Health Care Oversight Committee membership. The act
increases the membership of the Joint Legislative Health Care Oversight Committee from
14 to 18 members and charges the Committee with the responsibility to review the
implementation of the Program.

Commission on Children with Special Health Care Needs. The act creates the
Commission on Children with Special Health Care Needs (Commission). See "Studies"
for the Commission's purpose and membership.

Tax credit. The act adds a refundable tax credit for families with income up to
$100,000 who purchase health insurance for their child/children to the State's tax code.
The credit may not exceed the amount of health insurance premium the taxpayer paid
during the taxable year.

Studies. DHHS must identity all Department programs that provide some or all of
the services provided by the State Health Insurance Program for Children. The Office of
State Budget and Management must determine whether any expenditures or services
currently provided by or funded in part by non-State agencies or State agencies other than
DHHS could be provided under the State Health Insurance for Children. Both agencies
shall report their findings to the House Appropriations subcommittee on Human
Resources and the Senate Appropriations Committee on Human Resources no later than
March 1, 1999. This section, which is contained in Sec. 12.12 of S.L. 1998-212, became
effective July 1, 1998.

Effective date: The non-appropriations related provisions of the act became
effective October 1, 1998. See also "Studies" under this subject. (LA)

DHHS Report on Cost Effectiveness of Public and Private Placement Agencies, S.L.
1998-212, Sec. 5(k) (SB 1366, Sec. 5(k)) directs the Department of Health and Human
Services, Division of Social Services (Division) in consultation with the North Carolina
Association of County Directors of Social Services and licensed private adoption
agencies, to develop guidelines for awarding funds to licensed adoption agencies for
successful adoptive placement of children described in G.S. 108A-50 or foster care
children. It also requires the Division to evaluate the cost effectiveness of adoptive
placement of children in the custody of the county departments of social services. The
Division shall report the results to the House and Senate Appropriations Committees on
Human Resources by May 1, 1999. This section became effective July 1, 1998. (JY)

Repeal Sunset/Child Support Requirement, S.L. 1998-17 (SB 1182) repeals the June
30, 1998, sunset for many of the welfare reform provisions in S.L. 1997-433. The 1996
federal welfare reform law required states to adopt a number of laws and procedures to
enhance enforcement of child support. The 1997 General Assembly enacted Sec. 11.3 of
S.L. 1997-433 to comply with federal requirements. However, there were a number of
questions about the constitutionality of some of the federal requirements. S.L. 1997-433
directed the Attorney General to explore the feasibility of filing a lawsuit against the
United States challenging the federal government's authority to require the State to
comply with the federal child support enforcement requirements. To enable the General
Assembly to revisit the issue, many of the welfare reform provisions of S.L. 1997-433
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expired June 30, 1998. S.L. 1998-17 repeals that sunset. The act became effective June
30, 1998. (JY)

Voluntary Admission/Family Unit, S.L. 1998-47 (SB 962) amends G.S. 122C-211
regarding voluntary admissions of individuals in need of treatment for mental illness or
substance abuse. The amendments allow the family unit of a parent in need of substance
abuse treatment to accompany the parent into treatment in order to address the needs of
the whole family. The family unit is defined as a parent and the parent's dependent
children under the age of three. The provision only applies to 24-hour substance abuse
facilities that are able to provide, either directly or by contract, treatment, habilitation or
rehabilitation services that meet the specific needs of the family unit. The act became
effective October 1, 1998. (LA)

Continuous Medicaid Coverage for Categorically Needy Families with Children,
S.L. 1998-212, Sec. 12.7 (SB 1366, Sec. 12.7) amends section 11.11 of S.L.. 1997-443 to
provide for 12 months of continuous Medicaid enrollment to categorically needy families
with children irrespective of increases in family income or assets that would otherwise
cause the children to lose their Medicaid eligibility. Medicaid benefits are available for
certain categories of people and are based on specific financial criteria. Currently, no
resource test is applied to determine the eligibility of categorically needy families with
children, but in most cases these families must report any changes in the family's income
that would affect their eligibility for benefits. An exception to this rule is that services to
eligible pregnant women continue throughout the pregnancy irrespective of changes in
the family's income. Also, Medicaid coverage for adoptive children with special or
rehabilitative needs is available regardless of the adoptive family's income.

As of February 1, 1999, categorically needy families with children who qualify
for Medicaid based on the family's income will not be required to report any changes in
income for one full year after enrolling. The children will remain enrolled for one year
despite any increases in family income that could effect their eligibility. This provision
applies to categorically needy children up to the age of 19, including children in families
receiving cash assistance, foster care assistance payments, SSI payments, State and
county Special Assistance payments, or supplemental assistance programs to visually
handicapped children.

The Department of Health and Human Services is directed to study the affect of
these changes on the Medicaid Program and the Health Insurance Program for Children
and make an interim report to the House Subcommittee on Human Resources and Senate
Appropriations Committee on Human Resources by October 1, 1999, and a final report
by January 1, 2000. The continuous enrollment provision becomes effective January 28,
1999, and all other provisions became effective July 1, 1998.(LA).

Child Welfare System Pilots, S.L. 1998-212, Sec. 12.29D (SB 1366, Sec. 12.29D)
directs the Department of Health and Human Services (DHHS), Division of Social
Services, to work with local departments of social services to develop a plan and
implement a dual response system for child protection in two to five demonstration areas
during 1998-99. The pilots shall have a dual response system in which: 1) local child
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protective services and law enforcement work together as coinvestigators in serious abuse
cases; and 2) local departments of social services respond to reports of child abuse or
neglect with a family assessment and services approach. DHHS shall collect specified
data and submit a progress report to the House and Senate Appropriations Committees on
Human Resources no later than April 1, 1999. DHHS may implement these systems if
non-state funds are available. This section became effective July 1, 1998. (JY)

Early Childhood Education and Development Initiatives Reform, S.L. 1998-212,
Sec. 12.37B (SB 1366, Sec. 12.37B) amends Part 10B of Article 3 of Chapter 143B
(Smart Start) by strengthening the North Carolina Partnership (Partnership) to approve
local partnerships' plans, monitor their contracts, and implement sanctions in the event of
poor performance. The amendments change the composition of the Partnership's Board
(Board) by reducing the total number of members from 38 to 25; specifying the
categories of appointees and the number of representatives in each category; authorizing
the Governor to appoint the Board Chair; prohibiting legislators from serving as
members; permitting the Partnership to establish a nominating committee and a member
attendance policy with sanctions for nonattendance; directing the Partnership to end the
terms of all existing board members; and providing for the appointment of a new 25-
member board. As a condition of receiving State funds, the Partnership must amend its
Articles of Incorporation or bylaws to terminate the terms of all existing members of the
Board so new members may be appointed. The amendments also establish a conflict of
interest policy for Board members, direct the Partnership to establish a policy on local
board membership; and authorize the Partnership to make exceptions to the requirement
that all local partnerships must be new 501(c)(3) organizations. The Partnership shall
hold local partnerships accountable for the financial and programmatic integrity of their
programs and services. If the Partnership determines a local partnership is not fulfilling
its mandate, the Partnership may suspend funds to the local partnership and may also
assume the managerial responsibilities for the program until the local partnership shows it
is in compliance. Legislators may not serve as members of local partnerships and local
partnerships must agree to adopt procedures that are comparable to this State's open
meetings and public records laws. The amendments change the uses for Smart Start
funds by increasing the thresholds for mandatory competitive bidding, and requiring
fidelity bonding if contractors receive more than $100,000 (excluding child care subsidy
funds). The Partnership must submit a regionalization plan to the House and Senate
Appropriation Committees by April 15, 1999. This section became effective July 1, 1998.
See also "Studies". (JY)

Healthy Mothers/Healthy Children Pilot Program, S.L. 1998-212, Sec. 12.43 (SB
1366, Sec. 12.43) allows the Department of Health and Human Services (DHHS) to
initiate a grant program in up to six local health departments. Grants may be used to: (1)
expand preventive health services and reduce or control health risk factors for women of
childbearing age; (2) reduce infant mortality by preventing high-risk pregnancies,
improving preconceptional health, improving access to prenatal care, reducing
prematurity, and improving survival rates of preterm and other high-risk infants; (3)
reduce infant mortality and morbidity among children and youth; and (4) enhance the
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health and functional status of children and youth with chronic and handicapping
conditions. Local health departments must report expenditures by program and report on
the administrative, programmatic, and health outcome benefits realized by providing
localities greater flexibility. DHHS shall report to the House and Senate Appropriations
Committees on Human Resources by April 1, 1999. This section became effective July 1,
1998. JY)

Maternal Outreach, S.L. 1998-212, Sec. 12.45 (SB 1366, Sec. 12.45) directs the
Department of Health and Human Services (DHHS) to ensure that local communities that
receive State funds for intensive home visiting programs, including the Olds and Healthy
Families America models, collect and report data that will allow a valid and reliable
evaluation of the long-term effectiveness of the programs. DHHS shall design a standard
reporting system providing information on: (1) preterm delivery; (2) low birthweight; (3)
infant morbidity and mortality; (4) childhood injuries; (5) childhood injuries; (6) child
maltreatment; (7) immunizations; (8) mental development and behavioral problems; (9)
subsequent maternal pregnancy; (10) maternal educational achievement and labor force
participation; and (11) use of public assistance programs. DHHS is to report to the House
and Senate Appropriations Committees on Human Resources by February 1, 1999. This
section became effective July 1, 1998. (JY)

Improve Immunization Program Accountability, S.L. 1998-212, Sec. 12.52 (SB 1366,
Sec. 12.52) directs the Department of Health and Human Services (DHHS), Division of
Women's and Children's Health, to develop and implement strategies to improve the
accountability in the Immunization Program. By April 1, 1999, DHHS shall report on the
following options: (1) enhancing the current doses administered reporting system; (2)
converting to a vaccine replacement system; (3) collecting child-specific immunization
and program eligibility information; (4) expediting implementation of the NC
Immunization Registry; (5) conducting site visits on 20% of private providers annually;
(6) sanctioning providers who fail to comply with requirements; and (7) identifying
means to verify and reduce wastage. DHHS may make temporary rules. Immunization
providers shall be responsible for the cost of vaccine wasted due to failure to properly
store, handle or rotate inventory. This section became effective July 1, 1998. (JY)

Fund for Displaced Homemakers, S.L. 1998-219 (SB 475) establishes within the
Department of Administration the North Carolina Fund for Displaced Homemakers
(Fund). The Fund will be administered by the North Carolina Council for Women
(Council). Recipients of grant funds must fulfill the Council's criteria. The Council shall
report annually to the Joint Legislative Commission on Governmental Operations on the
revenue credited to the Fund, the programs receiving grants from the Fund, the success of
those programs, and the costs associated with administering the Fund.

The act also requires that a cost of $20.00 be assessed against any person who
files a final action for absolute divorce in the district court. The $20.00 collected by the
clerk is remitted to the State Treasurer for deposit to the Fund. The act became effective
December 1, 1998, and applies to final actions for divorce filed on and after that date.
(M)
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Adoption and Safe Families Act, S.L. 1998-229 (HB 1720) amends various sections of
the current law to comply with The Adoption and Safe Families Act of 1997 (P.L. 105-
89). The changes are based on the intent of the federal law to: 1) assure that children are
placed in safe homes in a timely manner; 2) expedite reunification when it is in the best
interest of the child; 3) place children permanently with relatives when appropriate; 4)
terminate the parental rights of parents who do not provide for their children; and 5)
facilitate the timely adoption of children for whom reunification is inappropriate.

The act defines two new terms. "Aggravated circumstances” is any circumstance
attending to the commission of an act of abuse or neglect that increases its enormity or
adds to its injurious consequences, including but not limited to abandonment, torture,
chronic abuse, or sexual abuse. "Court of competent jurisdiction" is a court having the
power and authority to act at the time of acting over the subject matter of the cause.

The definition of "neglected juvenile" is amended to make the following relevant
considerations: (1) whether the juvenile lives in a home where another juvenile has died
as a result of suspected abuse or neglect; and (2) whether the juvenile lives in a home
where another juvenile has been subjected to abuse or neglect by an adult who regularly
lives in the home. The definition of "reasonable efforts" is expanded to include the
diligent and timely use of permanency planning services by a department of social
services to develop and implement a permanent plan for the juvenile.

The act clarifies current law regarding the placement of a juvenile in secure or
nonsecure custody when the juvenile is alleged to be abused or neglected. The act also
requires the court to make specific written findings when determining whether to require
the Department of Health and Human Services to use, not use, or cease reasonable efforts.

The act also shortens the time period for adjudicatory, dispositional, and review
hearings. During a review hearing, the court is required to consider information received
from: the juvenile; the parent; any person standing in loco parentis; the guardian; any
foster parent, relative, or preadoptive parent providing care for the juvenile; the custodian
or agency with custody; the guardian ad litem; or any other person that has information
that may aid in the court's review.

The act adds a new section that allows the filing, in a pending case, of a petition
for termination of parental rights as a motion in the cause when the juvenile is currently
within the jurisdiction of the district court because of alleged abuse, neglect, or
dependency. This provision prevents the necessity of filing a separate proceeding to
terminate parental rights. The act amends the adoption statutes to meet the specific
federal criminal history checks for all foster and prospective adoptive parents who receive
foster care maintenance or adoption assistance payments.

The act has two Parts that are technically identical. Sections 1-16 of Part I contain
the amendments described above. The amendments appear in Chapter 7A of the General
Statutes and become effective January 1, 1999. Part II of the act became law upon
enactment of the Juvenile Reform Act (S.L. 1998-202) which, among other things,
created Chapter 7B of the General Statutes. Part II of HB 1720 becomes effective June
30, 1999, at which time the changes in Part I to Chapter 7A are re-codified in Chapter 7B
(in order to conform with the Juvenile Reform Act), and Part I is repealed. Section 17
provides that the Legislative Research Commission may study proposed changes to the
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juvenile justice system that relate to abuse, neglect, and dependency cases. Section 17
became effective November 6, 1998. (JM)

Studies

Independent Studies, Boards, Etc. Created, Continued or Changed

Child Health Insurance, S.L. 1998-1EX (SB 2), as amended by S.L. 1998-212, Sec.
12.12C (SB 1366, Sec. 12.12c) creates the Commission on Children with Special Health
Care Needs (Commission). The purpose of the Commission is to monitor and evaluate
the availability and adequacy of health services provided to special needs children under
the State Health Insurance Program for Children. The Commission will have seven
members, appointed by the Governor, consisting of the following:

e Two parents of children with special needs;
A psychiatrist;
A psychologist;
A pediatrician whose practice includes services for special needs children;
A representative of one of the children's hospitals in the State;
A director of a public health department; and
An educator who provides educational services to special needs children.
It also increases, from 14 to 18, the membership of the Joint Legislative Health Care
Oversight Committee and charges it with oversight of the Child Health Insurance
Program. This section became effective October 1, 1998. (LA)

Early Childhood Education and Development Initiatives Reform, S.L. 1998-212,
Sec. 12.37B (SB 1366, Sec. 12.37B) reduces, from 38 to 25, the membership of the North
Carolina Partnership Board and specifies the appointees as follows:
e The Secretary of Health and Human Services (or the Secretary's designee);
e The Superintendent of Public Instruction (or the Superintendent's designee);
e The President of the Department of Community Colleges (or the President's
designee);
o Three members of the general public (a parent, a child care provider, and a chair of
a local partnership) appointed by the General Assembly upon the recommendation
of the President Pro Tempore of the Senate;
e Three members of the general public (a parent, a child care provider, and a chair of
a local partnership) appointed by the General Assembly upon the recommendation
of the Speaker of the House of Representatives;
e Twelve members appointed by the Governor including a child care provider, a
pediatrician, a health care provider, a parent, a member of the business community,
a representative of a philanthropic agency, and an early childhood educator;
o The Chair of the Partnership Board appointed by the Governor;
e One member of the public appointed by the General Assembly upon the
recommendation of the Majority Leader of the Senate;
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e One member of the public appointed by the General Assembly upon the
recommendation of the Majority Leader of the House of Representatives;
e One member of the public appointed by the General Assembly upon the
recommendation of the Minority Leader of the Senate;
e One member of the public appointed by the General Assembly upon the
recommendation of the Minority Leader of the House of Representatives.
Members serve three-year terms and may serve successive terms. The Partnership must
amend its Articles of Incorporation and bylaws by December 28, 1998, so new members
may be appointed. This section became effective July 1, 1998. (JY)

Child Fatality Task Force, S.L. 1998-212, Sec. 12.44 (SB 1366, Sec. 12.44) makes
changes to the original legislation to provide that the terms of Task Force members are
for two years and that the Task Force is to report annually to the General Assembly and
the Governor. The section became effective July 1, 1998. (JY)

Referrals to Departments, Agencies, Etc.

Child Placing Agencies' Rate Study, S.L. 1998-212, Sec. 12.29A (SB 1366, Sec.
12.29A) directs the Department of Health and Human Services (DHHS) to contract with
an independent consultant to study the rate setting for the State's licensed child placing
agencies. The study shall review the rate setting process and whether it is resulting in
adequate reimbursement. DHHS shall report the results of the study, together with any
recommendations, to the House and Senate Appropriations Committees on Human
Resources by May 15, 1999. This section became effective July 1, 1998. (JY)
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CIVIL LAW AND PROCEDURE
[Susan Hayes (SH), Tim Hovis (TH), Walker Reagan (WR), Steve Rose (SR)]

Enacted Legislation

Local Reg. Adult Entertainment, S.L.. 1998-46 (SB 452) amends Chapter 160A to give
local governments authority to regulate adult entertainment establishments, within
constitutional limits, to prevent adverse secondary effects on neighboring properties
which arise from these businesses. Local governments may use zoning regulations,
licensing requirements, and other appropriate local ordinances, including requiring fees
for licensing and regulation of hours of operation. The public nuisance statute is also
amended to provide that the repeated use of property in violation of a local ordinance
regulating sexually oriented businesses so as to contribute to adverse secondary impacts
is a nuisance.
The act became effective July 15, 1998. (SH)

Small Claims Judgments, S.L. 1998-120 (HB 1405) makes changes to G.S. 7A-228
concerning motions to set aside an order or judgment pursuant to Rule 60(b). G.S. 7A-
228 provides that "with the consent of the chief district court judge, a magistrate may set
aside an order or judgment [of another magistrate] for mistake or excusable neglect
pursuant to Rule 60(b)(1) and order a new trial before a magistrate.”" In 1995, the Court of
Appeals interpreted this statute to exclude district court judges from hearing any Rule
60(b) motions to set aside a magistrate's judgment. S.L. 1998-120 clarifies G.S. 7A-228
to authorize district court judges to hear any Rule 60(b) motion whether or not
magistrates are authorized by the chief district court judge to hear a motion under Rule
60(b)(1).
The act became effective August 27, 1998. (TH)

Firefighters/No Conflict, S.L. 1998-122 (HB 915) amends G.S. 160A-415, the
municipal inspection conflict of interest prohibition statute, to clarify that a person
employed as a firefighter whose primary duties are fire suppression and rescue, but whose
job also includes fire inspection as a secondary responsibility, does not have a conflict of
interest if the person does work or supplies materials or appliances outside the person's
firefighting employment for buildings that are subject to inspection by the city, so long as
the firefighter does not inspect any work done by the firefighter, or materials or
appliances supplied by the firefighter or the firefighter's company, within the previous six
years.
The act became effective August 27, 1998. (WR)

Pay Rent to Stay Ejectment, S.L. 1998-125 (HB 1071) amends G.S. 42-34, the law
permitting a stay of an order of summary ejectment pending appeal of the decision to a
higher court, by requiring that undisputed rent in arrears be paid, and providing that if the
district court's decision is appealed a bond must be posted and rent will be due until the
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tenant vacates the premises. The act provides that during an appeal from a magistrate's
decision granting an ejectment judgment against a tenant, the tenant must not only pay
rent as it becomes due pending the appeal, but the tenant must also pay uncontested back
rent found by the magistrate to be due. Any disputed rent found by the magistrate does
not have to be paid pending the appeal. Also even if no rent is found to be in dispute by
the magistrate, if the tenant's attorney on appeal files a pleading alleging evidence of a
dispute over back due rent, the rent in dispute would not need to be paid pending the
appeal. A tenant filing an appeal as an indigent would not be required to pay back due
rent pending the appeal, only the future rent as it becomes due. The act also adds G.S.
42-34.1 to Chapter 42, to make it clear that the tenant is obligated for the rent through the
time of vacating the premises, including the time from the date of the judgment. If the
tenant appeals the judgment of the district court, a bond must be posted for the appeal but
all rents held by the clerk shall be held until all appeals are exhausted.

The act became effective October 1, 1998, and applies to actions for summary
ejectment filed on or after that date. (WR)

Support Orders Enforcement, S.L.. 1998-176 (HB 534) makes various changes to the
law concerning child support, alimony, and postseparation support. Section 1 authorizes
the court to order the transfer of title to real property solely owned by the obligor to cover
child support arrearages. Sections 2 through 10 authorize the use of income withholding
for payment of alimony and postseparation support. Section 2 also authorizes the court to
transfer title to real property to pay alimony or postseparation support. Section 11
provides that, in determining the amount and duration of alimony, the court may consider
the fact that income received by either party was previously used by the court in
determining the value of a marital or divisible asset in equitable distribution.

The act becomes effective January 1, 1999. Sections 1 through 10 apply to
actions pending on or after the effective date. Section 11 applies to actions filed on or
after the effective date. (TH)

Clarify Landlord's Obligation to Install Smoke Detectors, S.L. 1998-212, Sec.
17.16(i-k) (SB 1366, Sec. 17.16(i-k)) amends G.S. 42-42(a) to clarify that the landlord is
responsible for replacing or repairing a smoke detector within 15 days of receipt of
written notification by the tenant, and that the landlord must ensure that a smoke detector
is operable and in good repair at the beginning of each tenancy. It also amends G.S. 42-
43(a) to require that the tenant notify the landlord in writing of the need for replacement
or repairs to a smoke detector, and that the landlord must ensure that a smoke detector is
operable and in good repair at the beginning of each tenancy. Finally, it amends G.S. 42-
44 by providing that if the landlord fails to provide, install, or replace or repair a smoke
detector within 30 days of having received written notice from the tenant or any agent of
State or local government, the landlord is responsible for an infraction and subject to a
fine of not more than $250. A smoke detector may be temporarily disconnected for
construction or rehabilitation activities that are likely to activate the smoke detector or
make it inactive. In addition, if the smoke detector is disabled or damaged other than
through actions of the landlord, or the landlord's agents, or acts of God, the tenant shall
reimburse the landlord the reasonable and actual cost for repairing or replacing the smoke
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detector within 30 days of receiving written notice from the landlord or any agent of State
or local government of the need for the tenant to make the reimbursement. Failure to
make the reimbursement is an infraction and subjects the tenant to a fine of not more than
$100. The tenant may temporarily disconnect a smoke detector to replace batteries or
when it has been inadvertently activated.

These provisions become effective January 1, 1999, and apply to offensives
committed on or after that date. (SR)

Sex Exploitation Act, S.L. 1998-213 (HB 581) creates a new Article 1F in Chapter 90 of
the General Statutes entitled the Psychotherapy Patient/Client Sexual Exploitation Act
which provides civil recourse for individuals who are sexually exploited by their
psychotherapist.

The new Article defines a "psychotherapist" as a psychiatrist, psychologist,
licensed professional counselor, substance abuse professional, social worker, fee-based
pastoral counselor, licensed marriage and family therapist, or mental health service
provider who performs or purports to perform psychotherapy. "Psychotherapy" is
defined as the professional treatment or counseling of a mental or emotional condition. A
"client" is defined as someone who receives psychotherapy, whether or not the person is
charged for the service. The act contains a definition of "sexual contact” which includes
a variety of actions and statements by the psychotherapist.

A client may bring a civil action under the act if the sexual exploitation occurred
during the period of psychotherapy, within 3 years after the termination of therapy, or
occurred by means of therapeutic deception. "Therapeutic deception" is defined as a
representation by a psychotherapist that sexual contact with the therapist is consistent
with or part of the client's treatment.

Under the act, a client may seek civil remedies in the form of actual or nominal
damages, and attorneys’ fees. Punitive damages may be obtained in accordance with the
provisions of Chapter 1D of the General Statutes.

A client's sexual history is not subject to discovery under the act except for cases
in which the plaintiff claims impairment of sexual function, or the court determines in a
hearing prior to the discovery that the information is relevant and that its probative value
outweighs its prejudicial effect. Evidence of sexual history is not admissible at trial
unless the court, at the request of the defendant, makes the same determinations of
relevancy and probative value prior to trial. Sexual history may not be proved by
reputation or opinion.

Consent is not a defense to an action under the act, nor is the fact that the sexual
exploitation occurred outside of therapy or off the premises of the therapist. The act
contains a three-year statute of limitation, which begins to run from the last act of the
therapist or from the discovery by the client of the sexual exploitation. In no event may
an action be brought more than 10 years from the last act of the therapist.

Settlement agreements in which a party agrees not to pursue a complaint before
the therapist's licensing or regulatory entity are void under the act.

The act becomes effective January 1, 1999, and applies to conduct occurring on or
after that date. (TH)
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Rule 9(j) Compliance, S.L. 1998-217, Sec. 61 (SB 1279, Sec. 61) amends Rule 9(j) of
the Rules of Civil Procedure. Rule 9(j), enacted in 1995, requires a plaintiff filing a
medical malpractice lawsuit to have the complaint reviewed by a medical expert who is
expected to qualify as an expert witness or whom the plaintiff will seek to have qualified
as an expert witness and who is willing to testify that the health care provider was
negligent. Section 61 of S.L. 1998-217 adds a provision that the plaintiff must provide,
at the request of the defendant, proof of compliance with Rule 9(j) through answers to
written interrogatories. The defendant may submit no more than ten interrogatories to
determine compliance with Rule 9(j), and these interrogatories do not count against the
50-interrogatory limit that already exists under Rule 33 of the Rules of Civil Procedure.
The expert reviewing the case for the plaintiff must verify his or her answers to the
interrogatories.
This act became effective October 30, 1998. (TH)
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COMMERCIAL LAW

[Karen Cochrane-Brown (KCB), Linwood Jones (LLJ),
Walker Reagan (WR), Steve Rose (SR)]

Enacted Legislation

Economic Opportunity Act of 1998, S.L. 1998-55 (SB 1569) as amended by S.L. 1998-
217, Sec. 11 (SB 1279, Sec. 11). See TAXATION.

Appreciation of Reverse Mortgages, S.L. 1998-116 (HB 1075) amends the Reverse
Mortgage Act to allow lenders to contract for and receive shared appreciation or shared
value under certain circumstances. The Reverse Mortgage Act allows senior homeowners
to access the equity in their homes without having to sell their homes or take out home
equity loans. A reverse mortgage provides payments to the homeowner either in a lump
sum or over a period of years, and the debt is generally paid off when the homeowner
dies, moves, or sells the home. This act amends the present law to permit contracts for
shared appreciation, or contracts for shared value. Shared appreciation is defined as the
increase in the value of the property from the date of loan origination to the date of loan
repayment. Shared value is defined as a percentage of the value of the property at the
time of loan repayment. The contracts are permitted if:

e the amount of shared appreciation or shared value does not exceed 10%;

e the loan is outstanding 24 months or longer, and the loan is guaranteed or insured
by the federal government or originated under a program approved by specified
federal mortgage entities;

e the borrower receives additional economic benefit in exchange for paying the
shared appreciation or shared value; and

e the borrower receives a disclosure that explains the costs and benefits of a loan with
shared appreciation or shared value and compares those costs and benefits with a
comparable loan without shared appreciation or shared value.

The act establishes a procedure for obtaining appraisals of property if repayment is not in
conjunction with the sale of the property, and requires that the costs of sale be deducted
from the value of the property prior to calculation of shared appreciation or shared value
when repayment is made in conjunction with the sale of the property. This act became
effective October 1, 1998, and applies to contracts for loans entered into on or after that
date. (KCB)

Engineering and Land Surveying Changes, S.L. 1998-118 (SB 794) as amended by
S.L. 1998-217, Sec. 41 (SB 1279, Sec. 41) makes several changes to the laws governing
the licensing of land surveyors and engineers. Among the changes are the following:
e The certificate of registration for land surveyors and professional engineers will
become known as a certificate of licensure.
e Registered land surveyors will become known as professional land surveyors.
(Engineers are already referred to under the existing law as professional engineers).
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The definition of what constitutes the practice of land surveying is revised and

updated.

Definitions are added for "inactive licensee,

"retired professional land surveyor."

The State Board of Registration for Professional Engineers and Land Surveyors is

renamed the State Board of Examiners for Engineers and Surveyors (Board), may

license continuing education sponsors, and may charge up to $250 for the license.

The requirements for licensure as a land surveyor or engineer are changed as

follows:

1. Comity applicants for a Professional Engineer license must submit five
references, two of whom are Professional Engineer's having personal knowledge
of the applicant's engineering experience. -

2. The engineer-in-training is renamed the engineering intern. A student who has
attained senior status in an accredited engineering program may be certified to
sit for the exam as an intern.

3. A land surveyor applicant with a Bachelor of Science degree must have two
years (currently one year) of practical experience. An applicant with an
associate degree in surveying technology must have four years (currently three
years) of practical experience, three of which (currently two of which) were
under a licensed land surveyor.

Licenses are added for photogrammetrists who have seven years experience, meet

other qualifications, and apply to the Board by July 1, 1999. After that date,

applicants for photogrammetry must meet the same licensing requirements as a land
surveyor.

A land surveyor may only practice those surveying disciplines that are within the

surveyor's area of expertise.

Immediate family members of an applicant for licensure are disqualified as

references.

The fees for initial and renewed certification as a professional engineering or land

surveying corporation are charged.

The criteria for retaking an exam after failure or unexcused absence are revised.

The maximum annual license renewal fee is increased from $50 to $75.

The grace period for late renewal is reduced from 36 months to 12 months

following the delinquency.

A licensee may request inactive status.

Licensees must cooperate fully with the Board during the course of any

investigation.

nn

retired professional engineer,” and

This act became effective August 27, 1998. (LLJ)

Variable Rate Loans, S.L.. 1998-119 (SB 565) amends the law dealing with contractual
interest rates on certain loans of $25,000 or less. Currently, the law provides that if the
parties agree to vary or adjust the rate during a month during the term of the loan, the
maximum rate of interest shall be the rate announced by the Commissioner of Banks
(Commissioner) in the preceding calendar month. The Commissioner is authorized to set
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the rate on the 15™ of each month for nonvariable rate loans as the greater of the rate for
six month Treasury bills plus 6% (rounded to the nearest %2 of 1%) or 16%. This act
allows variable rates to be adjusted on a basis other than monthly. It provides that the
maximum rate of interest permitted is the greater of the rate announced by the
Commissioner in the preceding calendar month or the calendar month preceding that in
which the rate is varied or adjusted.

The act also repeals two sections of law. The first authorized variable rate loans
for manufactured home loans. This section had been superseded by federal statute. The
second sets limits on the rate of interest and fees that may be charged on certain types of
installment loans. These loans will now be governed by another section of law that
contains identical rate and fee limitations. Finally, the act amends the law dealing with
disclosure of financial records. Financial institutions may disclose the name, address, and
existence of an account to a government authority.

The act became effective October 1, 1998. The provisions regarding the
adjustment of variable rate loans apply to variations or adjustments occurring on or after
October 1, 1998, regardless of the date on which the loan was made. (KCB)

Electronic Commerce Act, S.L. 1998-127 (HB 1356). See STATE GOVERNMENT.

Wireless 911 Telephone Service and Tower Act, S.L. 1998-158 (SB 1242) establishes a
system for charging cellular telephone users for enhanced 911 service and establishes a
method of administering and distributing the collected funds. It also provides authority to
the State to lease space on State land and buildings for the purpose of locating wireless
telecommunications facilities.

In December 1997, the Federal Communications Commission (FCC) adopted an
order requiring enhanced 911 capabilities for cellular telephones so that the physical
location of the person using a cell phone to call for 911 services can be pinpointed when
the 911 call is connected. In order to implement the enhanced 911 capabilities, there
must be a mechanism for recovering the costs of the service. S.L. 1998-158 provides the
mechanism for recovering those costs.

The act creates Chapter 62B of the General Statutes. G.S. 62B-2 creates a thirteen
member Wireless 911 Board (Board). The Board will determine the service charge levied
on cellular telephone users for wireless enhanced 911 service, aggregate the collected
charges, and distribute them for purposes of paying for these systems. The Board shall
consist of two members appointed by the Governor, one upon the recommendation of the
League of Municipalities, and one upon the recommendation of the Association of
County Commissioners; five members appointed by the General Assembly on the
recommendation of the Speaker, a sheriff, three representing Commercial Mobile Radio
Service (CMRS) providers and one representing the North Carolina Chapter of the
Association of Public Safety Communications Officials; and five members appointed by
the General Assembly on the recommendation of the President Pro Tempore, a chief of
police, two representing CMRS providers, one representing local exchange carriers, and
one representing the North Carolina Chapter of the National Emergency Number
Association. The Chair of the Board shall be the Secretary of Commerce, or the
Secretary's designee. Terms are four years and limited to two successive terms.
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The initial rate authorized is 80 cents per month, which may be decreased every
two years but may not exceed 80 cents per month. CMRS providers shall collect the
monthly fee from their customers and may deduct one percent for administrative
expenses. Funds are deposited with the State Treasurer. Use of the funds is restricted.
Sixty percent may be used to reimburse cellular service providers for complying with
FCC wireless 911 requirements. Forty percent shall be distributed to the public safety
answering points (PSAPs - the agencies that receive incoming 911 calls and make the
dispatches). Half of that fund is distributed evenly among the PSAPs; the other half is
distributed pro rata, based on population served. The use of these funds is restricted to
direct costs of establishing and maintaining a wireless enhanced 911 system. The Board
may retain one percent of collected funds for administrative expenses. Each PSAP must
annually report its wireless 911 related income and expenses to the Board. The Board
must make biennial reports to the Joint Legislative Commission on Governmental
Operations and the Revenue Laws Study Committee. The State Auditor may perform
biannual audits to ensure that funds are being managed in accordance with the provisions
of the act. Customer records and proprietary information are protected from public
disclosure.

The act limits liability for personal injury and property damages. It does not
apply to motor vehicle accidents.

The misuse of a wireless 911 system or information is a Class 3 misdemeanor,
unless the value of the charge or service obtained exceeds $100, in which case it is a
Class 1 misdemeanor.

G.S. 62A-10, which limits liability in connection with the supplying of services
for a hard-wired 911 system, is amended to add a provision clarifying that it does not
apply to motor vehicle liability.

Chapter 146 is amended by adding a new section authorizing the State to enter
into leases for location of telecommunications towers on State real property and for
placement of antennas upon State structures. Lessees must permit other carriers to co-
locate on communications towers under contracts between the leasee and the co-locating
carrier. Unless the State determines co-location is infeasible, towers must be constructed
to accommodate other carriers. The State shall encourage towers to be located near each
other and must choose locations that minimize the visual impact on the surrounding
landscape. City and county ordinances apply to these leases.

The act provides that the wireless 911 service charge shall not be subject to gross
receipts taxes or State income taxes.

The act became effective September 25, 1998, except the tax portions that are
effective for taxable years beginning on or after October 1, 1998. (SR)

Telephone Line Access, S.L. 1998-180 (SB 1135) was recommended by the Joint
Legislative Utility Review Committee at the request of the Utilities Commission and the
Public Staff. The act amends G.S. 62-110(d) and (e), which provide for shared tenant
telephone service. Previous law required that the access lines for shared tenant services
could only be provided by the certified local exchange telephone company. However,
under the Telecommunication Act of 1996 and Chapter 27 of the 1995 Session Laws,
there may be more than a single provider authorized to provide the access lines. This act
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conforms the law to those recent changes. The act also removes the requirement that the
access lines be sold on a fully compensatory basis, and adds a provision permitting
establishments catering to transient patrons (hotels, etc.) to obtain access lines on a flat
rate basis. This act became effective October 8, 1998. (SR)

Commodities Act Amendment, S.L. 1998-196 (SB 333) amends G.S. 78D-30(d), the
law governing the procedure for entry of orders in the Commodities Act, to clarify the
effective date of a summary order issued by the Secretary of State for an alleged violation
of the Commodities Act. S.L. 1998-196 provides that if the Secretary of State issues a
summary order, it becomes effective 30 business days after the date the service of notice
of the summary order was received, unless the Secretary receives a request for a hearing,
other responsive pleading, or any other submission in response to the summary order.
The act becomes effective January 1, 1999, and applies to administrative proceedings
commenced on or after that date. (WR)

Extend Universal Service Rules Deadline, S.L. 1998-212, Sec. 15.8B (SB 1366, Sec.
15.8B) amends G.S. 62-110(f1) by changing the date when the Utilities Commission
must have universal service rules for local telephone service in place. The original
requirement of July 1, 1998 is extended to July 1, 1999. The purpose of the universal
service rules is to insure that all persons will be able to receive local telephone service at
a reasonable rate in an environment that will allow for competitive offerings of local
exchange telephone service. This section became effective July 1, 1998. (SR)

Public Utility Regulatory Fee, S.L. 1998-212, Sec. 29A.8 (SB 1366, Sec. 29A.8)
provides that the public utility regulatory fee under G.S. 62-302(b)(2) shall be set at .09
percent of North Carolina jurisdiction revenues of all public utilities regulated by the
Utilities Commission. The public utility regulatory fee is the method by which the
activities of the Utilities Commission and the Public Staff are financed. This section
became effective July 1, 1998. (SR)

Refrigeration Contractors and CPA Board Changes, S.L. 1998-216 (SB 809) makes
the following changes concerning the licensure of refrigeration contractors:
e Updates the language exempting from the refrigeration contracting licensure
requirements those who install or service air conditioning devices and systems.
e Allows a person who failed the refrigeration contractors exam to request re-
examination prior to the next regularly scheduled exam.
e Permits the State Board of Refrigeration Examiners (Board) to issue reciprocal
licenses to contractors licensed in other states
e Requires approval of a majority of the seven-member Board in order to reinstate a
revoked license. The prior law required the approval of only three members.
e Allows the Board to determine the number of refrigeration contracting business
sites for which one licensee can be responsible.
e Increases the fee for reinstatement of a lapsed license from $45 to $75.
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S.L. 1998-216 also contains a provision authorizing the Board of Certified Public
Accountants Examiners to borrow money and to mortgage the property for which the
money was borrowed. This authority is subject to the approval of the Governor and the
Council of State. In giving a mortgage, the Board may pledge only its own assets and
revenues, not those of the State. S.L. 1998-216 took effect October 31, 1998. (LLJ)

Shareholder Protection Act Technical Correction, S.L. 1998-217, Sec. 24 (SB 1279,
Sec. 24) amends G.S. 75E-3 to authorize the Attorney General to exempt from the
Shareholders Protection Act any business combination that is solely an internal corporate
restructuring which does not affect any material change in the ultimate ownership of the
corporation and does not affect the ongoing applicability of the Shareholders Protection

Act to the corporation or any other entity. This section became effective October 29,
1998. (WR)

Studies

Independent Studies, Boards, Etc. Created, Continued or Changed

Wireless 911 Telephone Service and Tower Act, S.L. 1998-158 (SB 1242). See
summary under this subject.

Referrals to Existing Committees

Study Definition of Doing Business in North Carolina, S.L. 1998-212, Sec. 21A.1 (SB
1366, Sec. 21A.1) directs the Revenue Laws Study Commission shall to study the issue
of when a corporation is doing business in North Carolina for the purposes of the
corporate income taX. This section became effective October 30, 1998. (KCB)

26




CONSTITUTION AND ELECTION LAW
[Bill Gilkeson (WRG)]

(Note: Regardless of the effective date the General Assembly places on legislation
affecting voting, the legislation cannot go into effect until it has received approval from
the U.S. Attorney General under Sec. 5 of the Voting Rights Act of 1965.)

Congressional Redistricting-2, S.L. 1998-2 (HB 1394) created a new redistricting plan
for North Carolina's 12 members of the U.S. House of Representatives to be used in the
1998 elections. The congressional district plan used in the elections of 1992, 1994, and
1996 was held unconstitutional in 1996 by the U.S. Supreme Court in the case of Shaw v.
Hunt. The 1997 General Assembly's first attempt to remedy that constitutional flaw was
S.L. 1997-11, enacted in 1997. However, in April of 1998, after congressional candidates
had already filed their candidacies and ballots had already been printed for the May
primary, the U.S. District Court found that plan unconstitutional. The litigation focused
on the 12" congressional district. In the 1992 plan, the 12" was majority black, stretched
from Gastonia to Durham, and was in several places no wider than the right of way of
Interstate 85. In the 1997 plan, the black population of the 12™ was reduced to just under
50% and the district was pruned and fattened so that it stretched only from Charlotte to
Greensboro. Other districts, including the majority-black 1%, were made more compact.
The District Court found the 1997 plan's 12" district to be an unconstitutional
gerrymander as a matter of law, but said the plaintiff's challenge to the 1* district was not
so clearly valid and could not be sustained without more evidence. On April 3, the
District Court gave the General Assembly until May 22 to enact a new plan. It said that
once the plan was approved, congressional candidates could file again in July, a primary
could be held September 15, and the general election could be held as scheduled on
November 3. The General Assembly was able to meet the May 22 deadline by restricting
its changes to the 12" and surrounding districts. The 1998 bill further pruned and
fattened the 12 so that it extended only from Charlotte to Winston-Salem and included
all of Rowan County. The 12™s black percentage was reduced to 35%. The act was
made effective immediately. It was precleared by the U.S. Attorney General under the
Voting Rights Act on June 8, 1998. The U.S. District Court approved the bill for use in
the 1998 elections on June 22, 1998. (The State appealed the District Court's invalidation
of the 1997 version of the 12" District. The U.S. Supreme Court has scheduled to hear
oral arguments in that appeal on January 20, 1999, so the 12" of 1998 may still be subject
to change.) (WRG)

Motor Vehicle Technical Amendments — Motor Voter Citizenship Check, S.L. 1998-
149, Sec. 11.1 (HB 1474, Sec. 11.1) amends G.S. 163-82.19 to require that whenever a
drivers license examiner takes a voter registration application, the examiner shall ask if
the applicant is a U.S. citizen. If the answer is "no" or if the applicant declines to answer,
the examiner shall inform the applicant that a noncitizen applying to register to vote is
committing a felony. The provision became effective December 1, 1998. (WRG)
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Restructure DOT Board — Disclosure of Political Contributions and Fund-raising,
S.L. 1998-169, Sec. 1 (HB 1304, Sec. 1). See TRANSPORTATION.

Extend Statewide Data Elections Management System, S.L. 1998-212, Sec. 24 (SB
1366, Sec. 24) amends Section 31(a) of the 1997 Appropriations Act (S.L. 1997-443) to
push forward the deadline for counties to adhere to standards for a statewide data
elections management system. The statewide system is to include voter registration,
campaign reporting, and election night returns. The deadline for counties in the 1997
budget bill was August 31, 1998. The new deadline is July 1, 1999. The section became
effective July 1, 1998. (WRG)

Dual Judgeship Candidacies, S.L. 1998-217, Sec. 36 (SB 1279, Sec. 36) amends G.S.
163-323(e) to provide that a candidate for Superior Court judge may not also be a
candidate for any other office if the date of election for the two offices is the same. This
provision is a correction to the 1996 act creating a nonpartisan procedure for electing
Superior Court judges. The 1996 act prohibited candidates for Superior Court judge from
running for more than one Superior Court judgeship in the same election, but left a legal
opening for a person to run for Superior Court judge and one other office in the same

election. This provision closes that opening. It became effective February 1, 1999.
(WRG)
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CRIMINAL LAW AND PROCEDURE

[Brenda Carter (BC), Karen Cochrane-Brown (KCB), Susan Hayes (SH),
Tim Hovis (TH), Jo McCants (JM), Walker Reagan (WR), Steve Rose (SR)]

Enacted Legislation

Eliminate Certified Notice, S.L. 1998-58 (HB 354) amends G.S. 15A-544(b) by
requiring the clerk of superior court to serve upon each obligor by first class mail a copy
of an order of bond forfeiture and the notice that judgment will be entered upon the order
after 60 days. Prior to this amendment, the clerk was required to send the order and
notice by certified mail. The act became effective July 24, 1998. (JM)

Criminal Tax Violations, S.L. 1998-178 (SB 1228) amends G.S. 105-236(7) and (9a) to
make it a Class H felony to either (i) attempt to evade or defeat a tax, or (ii) assist another
person with the presentation of a fraudulent tax document. This act became effective
December 1, 1998, and applies to offenses occurring on or after that date. (SH)

1998 Governor's DWI Amendments, S.L. 1998-182 (SB 1336), as amended by S.L.
1998-217, Sec. 62 (SB 1279, Sec. 62) amends various laws related to operating motor
vehicles while impaired including: revising the driving while impaired (DWI) forfeiture
laws and other related laws; providing for expedited hearings of DWTI's involving seized
vehicles; providing for zero alcohol tolerance for commercial drivers, school bus drivers,
and day care vehicle drivers; and providing for the immediate 30-day revocation for
drivers licenses of persons under 21 violating zero tolerance. This act also doubles the
amount of the current fines for most DWI offenses.

PART 1 of the act (Sections 1 through 17) amends the DWI forfeiture law to
make changes and improvements in the law in seven major ways.

Section 1.1 expands the definition of offenses involving impaired driving to
include first degree murder when based on impaired driving and habitual impaired
driving.

Section 2 amends G.S. 20-28.2 to:

e Expand the definition of "impaired driving revocation" to include revocations for
habitual impaired driving, commercial driving while impaired, and all vehicular
homicides involving impaired driving.

e Add to the definition of "innocent owner" persons whose vehicles are reported
stolen, persons who file a police report for unauthorized use of the vehicle, and
persons whose rental care is driven by a person not authorized under the rental
agreement.

e Permit a forfeiture hearing either at sentencing for the DWI, at a subsequent
hearing, or at an expedited hearing after the defendant fails to appear on the DWI
charge and the order of arrest for failing to appear has not been set aside within 60
days.
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Provide that insurance proceeds due from a vehicle damaged in conjunction with
the offense leading to the seizure are considered part of the value of the vehicle
seized. The proceeds are subject to forfeiture, must be paid to the clerk of court,
and disbursed pursuant to orders of the court.

Allow the court to order the forfeiture of collected insurance proceeds and assign
the rights to claim unpaid insurance proceeds to the county school board.

Provide that upon payment of towing and storage charges, the seized vehicle may
be returned to an innocent owner, including a lessor.

Provide that the seized vehicle may be released to a lienholder if the vehicle
owner is in default on the loan secured by the vehicle. The vehicle may be sold in
accordance with the repossession law with any equity arising from the sale to be
paid to the county board of education.

Section 3 amends G.S. 20-28.3 to:

Remove the requirement that the arresting officer seize a vehicle reported stolen
or a rental vehicle driven by a person not authorized on the rental agreement, and
notify the relevant parties of the seizure of the vehicle. The Governor must
designate a State agency to notify relevant parties and the arresting officer may
notify the rental company.

Make an order of seizure valid statewide and clarify law enforcement's authority
to effect the order of seizure.

Allow seized vehicles to be held either through a State or regional central storage
arrangement, or if none is available, by the local county board of education.
Storage fees are raised from $5 per day to $10 per day, and school boards are
allowed to charge for storage if cars are held on school property. Private
commercial towing companies are entitled to payment for towing and storage
charges prior to releasing the vehicle, unless the towing company agrees to other
arrangements.

Expand the options for obtaining temporary release of a seized vehicle by a
nondefendant owner pending trial by allowing property and bail bonds as
collateral for the return of the vehicle at the forfeiture hearing, and reduces the
amount of the bond from twice the fair market value of the vehicle to just the fair
market value.

Allow a pretrial determination of innocent owner status by petition. A court
hearing will be set within 10 days of the filing of the petition. During that time,
the district attorney may authorize the release of the vehicle if the district attorney
determines that the vehicle will not be subject to forfeiture.

Establish a method for a defendant owner to have a pretrial hearing on the
question of whether the vehicle is subject to forfeiture where the defendant
contends that the defendant's license was not revoked for an impaired driving
offense and the seizure was a mistake.

Allow the lienholder to petition for pretrial release where the owner is in default
on the loan. The lienholder is allowed to sell the vehicle in accordance with the
repossession law and any equity arising from the sale is paid to the county board
of education.
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e Provide that insurance proceeds be seized pending forfeiture, allow the school
board attorney to negotiate the claim, and allow the release of a vehicle
determined to be a total loss upon payment of the insurance proceeds.

¢ Provide that a seized vehicle may be sold prior to forfeiture in order to mitigate
excessive storage charges. The sale may occur: 1) where the owner consents to
the sale; 2) after 90 days if the vehicle is worth $1,500 or less; and 3) anytime the
outstanding towing and storage charges equal or exceed 85% of the worth of the
vehicle.

o Authorize the school board attorney to take a more active and significant role in
the forfeiture process.

¢ Provide that the defendant be taxed with the cost of towing and storage as part of
the restitution for the criminal offense.

e Make district court trials of DWI cases involving seized vehicles a higher priority
and restrict the grounds on which these cases may be continued to later dates. A
superior court may review innocent owner and lienholder determinations made in
district court.

Section 4 amends G.S. 20-28.4 to make conforming changes.

Section 5 amends G.S. 20-28.5 to:

o Change the sales process for forfeited vehicles and seized vehicles from a judicial
sale to a public sale with special notices as permitted for the disposal of surplus
property by schools.

e Provide that the county school board is entitled to reimbursement of
administrative costs for handling the forfeited vehicle.

e Clarify how much a school board must pay other school boards in the county if
the school board retains the forfeited vehicle.

Section 6 repeals G.S. 20-28.6, which restricted registration of vehicles for
persons whose vehicles are forfeited.

Section 8 adds G.S. 20-28.8 and 20-28.9 to clarify what information the clerk of
court is required to report to the Department of Motor Vehicles and authorizes the
Department of Public Instruction (DPI) to administer regional or statewide contracts for
the towing, storage, and sale of seized and forfeited vehicles. It also clarifies that storage
fees up to $10 per day may be charged under a Statewide or regional contract and that a
$10 per vehicle administrative fee will be collected to defray DPI's administrative costs.

Sections 9 and 10 amend G.S. 20-54 and add G.S. 20-54.1 to recodify restrictions
on the registration of vehicles for persons whose vehicles are forfeited, but allow a
vehicle owner to renew the vehicle registration prior to an order of forfeiture.

Section 12.1 amends G.S. 20-166.1(h) to require DMV to modify the accident
report form so the investigative officer may indicate if the vehicle involved in the
accident was seized and subject to forfeiture.

Section 14 exempts seized vehicles from the mechanics lien statute (G.S. 44A-
2(d)), and provides for payment of towing and storage through the seizure and forfeiture
process.

Section 15 amends the mechanics lien statute in G.S. 44A-4(b)(1), as an
alternative to notice being sent by DMV, to allow the lienholder to send the notice
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directly to a vehicle owner whose vehicle is subject to sale to satisfy an unpaid mechanics
lien.

Sections 16 and 17 amend the bail bond statutes in G.S. 58-71-1 and 58-71-35, to
allow bail bonds to be used to bond the release of seized vehicles.

PART II of the act (Sections 18 through 25) changes the punishment for the
commercial driving while impaired offense (.04 blood alcohol or more) so that it
conforms with the existing punishments for other DWI offenses. A new offense, G.S. 20-
138.2A, Operating a Commercial Vehicle After Consuming Alcohol, is created. The first
offense of this statute is a Class 3 misdemeanor punishable only by a $100 penalty and a
10-day post conviction disqualification. A second or subsequent offense is a
misdemeanor and punishable under the punishment provisions for other DWI offenses.

PART III of the act (Sections 26 through 27) makes it illegal to drive a school
bus or a childcare vehicle with any alcohol in the body. A new offense, G.S. 20-138.2B,
Driving a School Bus, School Activity Bus, or Child Care Vehicle After Consuming
Alcohol, is created. The first offense is a Class 3 misdemeanor punishable only by a
$100 penalty and a 10-day post conviction revocation. A second or subsequent offense is
a misdemeanor and punishable under the punishment provisions for other DWI offenses.

PART 1V of the act (Sections 28 through 30) makes the immediate 30-day civil
revocation of a drivers license for DWI offenses also applicable for violations of zero
tolerance for drivers under age 21.

PART V of the act (Sections 31 through 35) doubles the maximum fines for DWI
offenses. Level 1 fine is increased from $2,000 to $4,000. Level 2 fine is increased from
$1,000 to $2,000. Level 3 fine is increased from $500 to $1,000. Level 4 fine is
increased from $250 to $500. Level 5 fine is increased from $100 to $200.

PART VI - authorizes the Department of Public Instruction to hire a person to
administer the statewide or regional towing and storage contract for seized vehicles. See
also "Studies" below.

PART VII - EFFECTIVE DATE The expedited sales provisions and the
provision allowing DPI to enter into a Statewide towing and storage contract are effective
October 15, 1998. The other provisions of Part I changing the DWI forfeiture law
became effective December 1, 1998, and apply to offenses committed on or after that
date. The new provisions allowing for increased options to release a seized vehicle
through bonding, an innocent owner petition, a defendant owner petition, a lienholder
petition, insurance proceeds and expedited pre-trial sales apply to vehicles held on or
after October 15, 1998. The Parts for zero tolerance violations, immediate revocation for
under 21 zero tolerance violation, and increases in DWI fines became effective December
1, 1998. (WR)

Juvenile Justice Reform Act, S.L. 1998-202 (SB 1260), as amended by S.L. 1998-217,
Sec. 57 (SB 1279, Sec. 57). Any provision of this act, for which a specific effective date
is not mentioned, became effective October 27, 1998.

PART I Transfer of Existing Juvenile Services Functions to the Office of the
Governor and Creation of State and Local Advisory Councils.

Office of Juvenile Justice. Effective January 1, 1999, the Office of Juvenile Justice
is temporarily established within the Office of the Governor. Juvenile justice
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responsibilities and all personnel, funds, duties, and facilities relative to juvenile justice
currently split between the Division of Youth Services in the Department of Health and
Human Services and the Division of Juvenile Services in the Administrative Office of the
Courts will be merged within the Office of Juvenile Justice. Counties will continue to be
required to provide office space for juvenile court counselors and support staff as
assigned by the new Office of Juvenile Justice. On or before April 1, 2000, the Governor
must submit a plan for permanent placement to the General Assembly for its approval.

Juvenile Crime Prevention Councils. Effective January 1, 1999, each board of
county commissioners must appoint a Juvenile Crime Prevention Council as a
prerequisite to receiving funding for juvenile court services and delinquency prevention
programs. Each council shall annually review the needs of troubled juveniles within the
county and examine the assets and resources available to address those needs. Small or
rural counties within the same judicial district may establish a multi-county council to
examine the benefits of joint program development.

State Advisory Council on Juvenile Justice and Delinquency Prevention.
Effective January 1, 1999, a new State Advisory Council on Juvenile Justice and
Delinquency Prevention (Council) will be established in the Office of the Governor. The
Council will advise the Office of Juvenile Justice and other State agencies serving
juveniles, and will develop recommendations about priorities and needed improvements
within those agencies. The Council will review and comment on the proposed budget for
the Office of Juvenile Justice and will report its recommendations to the General
Assembly by March 1 of each year.

PART II Revision of North Carolina Juvenile Code and of Related Laws
Regarding Juveniles.

Effective July 1, 1999, existing provisions of the General Statutes governing
juveniles are revised and recodified into a new Juvenile Code which encompasses many
current provisions related to abuse, neglect, and dependency as well as other statutes
related to supervision and control of minors. Portions of the Juvenile Code governing
delinquent and undisciplined juveniles are substantially rewritten to place a stronger
emphasis on punishment and protection of the public. The major changes are outlined
herein.

Jurisdiction Over Delinquent And Undisciplined Juveniles. When a juvenile is
adjudicated of an offense that if committed by an adult would be first degree murder, first
degree rape, or a first degree sex offense, jurisdiction may be retained until the juvenile
reaches the age of 21 years. If the juvenile is adjudicated of any other offense that would
be a Class Bl, B2, C, D, or E felony if committed by an adult, jurisdiction may be
retained until the juvenile reaches the age of 19 years. Under prior law, the court’s
jurisdiction over any delinquent juvenile would have terminated when the juvenile
reached the age of 18. Jurisdiction over undisciplined juveniles is extended to include
16- and 17-year-olds that are beyond the disciplinary control of their parent, guardian, or
custodian.

Fingerprints And Photographs. A law enforcement officer or agency is required to
fingerprint and photograph a juvenile 10 years of age or older when the juvenile is in
custody and alleged to have committed a nondivertible offense. The fingerprints and
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photograph must be destroyed when a petition is not approved for filing, when the court
does not find probable cause, or when the juvenile is not adjudicated delinquent.

Appeal of Transfer Decision. A district court order of transfer to superior court
may be appealed to superior court for a hearing on the record. Failure to appeal the order
to superior court will waive appeal of the issue to the Court of Appeals upon final
disposition of the case. Upon appeal of the order to superior court, the judge must within
a reasonable time review the record of the transfer hearing and, upon a finding of abuse of
discretion relating to the transfer decision, may remand the case for adjudication. The
issue of transfer may be appealed to the Court of Appeals only after the juvenile is
convicted in superior court.

Disposition Options for Undisciplined and Delinquent Juveniles. Three offense
classifications are established. “Violent” offenses include Class A through Class E
felonies; “serious” offenses include Class F through Class I felonies or Class Al
misdemeanors, and “minor” offenses include all other misdemeanors. Before the
dispositional hearing, the intake counselor must compute the juvenile’s “delinquency
history level,” based on points assigned for prior adjudications and for probation status at
the time of the offense. Three levels of disposition are established: Level 1 (community),
Level 2 (intermediate), and Level 3 (commitment). A disposition chart indicates which
level or levels of disposition are available in a particular case, depending upon the offense
classification and the juvenile’s delinquency history level. @When a juvenile is
adjudicated delinquent for more than one offense at a given time, the court must
consolidate the offenses for disposition and must base the disposition upon the class of
the offense and the delinquency history level for the most serious offense. Additional
provisions are added regarding the application of the chart in the case of probation
violators and habitual juvenile offenders. With some exceptions, a juvenile committed to
training school may not remain committed for longer than an adult could be committed
for the same offense. Requirements for the post-release supervision planning process for
juveniles committed to training school are specified and every juvenile released from
training school is required to complete at least 90 days of post-release supervision.

Juvenile Court’s Authority Over Parents; Employment Protection. Upon
appropriate motion, the court may issue a show cause order directing a parent to appear
and show cause why the parent should not be found in civil or criminal contempt for
willful failure to comply with an order of the court. The court may order a parent to
participate in classes or treatment and to assist the juvenile in areas necessary to complete
the period of probation. Employers are prohibited from discharging or demoting any
employee who is required to attend a hearing involving an undisciplined or delinquent
juvenile for which the employee is the parent, guardian, or custodian.

Juvenile Records and Disclosure of Information. The revised Juvenile Code
allows the court to direct the clerk to “seal” any portion of a juvenile’s record, so that it
may be examined only by court order. Any portion of the record that is not sealed may
be examined and copies may be obtained by the juvenile or one acting on behalf of the
juvenile, or by an appropriate court officer. The prosecutor may share with a sworn law
enforcement officer any information obtained from a juvenile's record, but the law
enforcement officer may not photocopy any part of the record. With respect to records
and information concerning juveniles under jurisdiction of the court, the Office of
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Juvenile Justice may authorize designated agencies to share information in order to
protect the juvenile. Shared information remains confidential among the agencies
involved. Information acquired by a school pursuant to Juvenile Code provisions
requiring disclosure of certain information to a juvenile’s school may not be the sole
basis for a decision to suspend or expel a student. The Criminal Justice Information
Network is expanded to include the sharing of juvenile justice information among law
enforcement, judicial, and corrections agencies.

Expunction of Records. A juvenile’s record may be expunged when the juvenile
reaches the age of 18 and has been released from the juvenile court's jurisdiction for a
minimum period of 18 months. Under no circumstances may an adjudication for a felony
Class A-Class E be expunged.

PART III Sentencing Commission Directives.

The North Carolina Sentencing and Policy Advisory Commission (Commission) is
directed to evaluate juvenile dispositional laws and policies in relation to the stated
purposes of the revised Juvenile Code and the availability of dispositional alternatives.
The Commission must develop a facilities population simulation model for the Office of
Juvenile Justice and determine long-range needs of the juvenile justice system by
identifying critical problems in the system, assessing the cost-effectiveness of State and
local funding, and recommending priorities for the allocation of juvenile justice funds. A
representative of the Office of Juvenile Justice will serve on the Commission.

PART IV Directives, Studies, Reports and Training.

Minority Sensitivity Training. Not later than May 1, 1999, the Department of
Justice will develop and annually conduct minority sensitivity training for all law
enforcement personnel. The training will be designed to enhance communication
between law officers and minority juveniles, and to identify and address the needs of
officers with regard to minority juveniles. The training will also serve as a means of
assessing on an annual basis the degree to which race is a factor influencing dispositions
within the juvenile justice system. Within Department guidelines, local law enforcement
agencies may develop and implement training at the local level. The Office of Juvenile
Justice shall ensure that all juvenile court counselors and other Office personnel receive
this training.

Study of Abuse, Neglect, and Dependency. The Legislative Research Commission
is authorized to study findings of the Court Improvement Project and to report to the 1999
General Assembly its recommendations regarding abused, neglected, and dependent
juveniles.

Juvenile Justice Information Plan and System. The governing board of the
Criminal Justice Information Network will plan and develop a comprehensive juvenile
justice information system to collect specified data and information about alleged
delinquent juveniles. The board will also study the fingerprinting and photographing of
juveniles alleged to be delinquent and the expunction of juvenile records, and will report
its findings and recommendations by May 1, 1999, to the Chairs of the House and Senate
Appropriations Committees and the Fiscal Research Division of the General Assembly.

Community-Based Alternatives. The Office of Juvenile Justice will establish two
probation option pilot programs - GRASP and On Track. The Office will also develop a
cost-effective plan to establish Statewide community-based dispositional alternatives for
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delinquent juveniles along with a funding strategy to encourage communities to provide
local resources, services, and treatment options to meet the physical, emotional, and
mental needs of juveniles and their families. The Office will examine judicial districts
that experience high crime rates and make recommendations regarding to which of those
districts should have non-residential day reporting centers for juveniles assigned to
intensive supervision. The report must be made by April 1, 2000, to the Chairs of the
Appropriations Subcommittees on Justice and Public Safety and to the Fiscal Research
Division of the General Assembly.
Blended Sentencing and Direct Filing Study. The Office of Juvenile Justice, in
consultation with the North Carolina Sentencing and Policy Advisory Commission, will
study blended sentencing and direct filing in certain juvenile cases. Blended sentencing
is a combination of adult and juvenile sentencing under specific circumstances. Direct
filing would allow a prosecutor to charge a juvenile as an adult absent a juvenile court
hearing. The Office of Juvenile Justice will report the results of the study, along with any
legislative recommendations, to the General Assembly not later than March 15, 2000.
Family Courts. The Administrative Office of the Courts (AOC) will establish
family court pilot programs in selected district court districts. The pilot programs will
follow published guidelines and will be assigned to hear all matters involving intrafamily
rights. AOC will submit a report regarding the success and impact of the programs not
later than March 1, 2000, to the Chairs of the Appropriations Subcommittees on Justice
and Public Safety and to the Fiscal Research Division of the General Assembly.
Miscellaneous Matters Assigned to Office of Juvenile Justice. The Office of
Juvenile Justice is assigned the following tasks:
e Develop a risk and needs assessment instrument and present it to the Joint
Legislative Commission on Governmental Operations by May 1, 1999.

e Study funding for delinquency and substance abuse prevention in cooperation
with the Department of Health and Human Services and report by May 1, 1999.

e Evaluate juvenile delinquency programs and report on case management and
services with the Department of Public Instruction by April 1, 2000.

e Report on apparent effectiveness of the Juvenile Justice Reform Act by October 1,
2000.

e Study overrepresentation of racial minorities in the juvenile justice system and
report annually, final report by May 1, 2002.

e Study use of detention facilities and report by May 1, 1999, and again by January
15, 2001.

Alternative Education Study. Requires the Department of Public Instruction to
study and recommend by May 1, 1999, methods the State might use to provide alternative
educational programs for students suspended or expelled from school.

PART XII Facilities Construction.

The Office of State Construction in the Department of Administration will
supervise construction, renovation, and demolition of juvenile facilities during 1998-99
and report by May 1, 1999, any changes in projects and allocations for 1998-99. (SH)
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Limit Pretrial Release, S.L. 1998-208 (HB 1023) adds a new subsection (d) to G.S.
15A-533 which governs the pretrial release of defendants in capital and noncapital cases.
The new subsection (d) creates a rebuttable presumption that no condition of pretrial
release will reasonably assure the appearance of a defendant charged with a drug
trafficking offense if a judicial official finds: (1) the drug trafficking offense was
committed while the person was on pretrial release for another offense; and (2) the person
has been previously convicted of a Class A through E felony or an offense involving drug
trafficking and not more than five years has elapsed since the date of conviction or the
person's release from prison for the offense, whichever is later. Under these
circumstances, pretrial release may only be granted by a district or superior court judge
upon a finding that there is a reasonable assurance that the person will appear and that
release does not pose an unreasonable risk of harm to the community.

S.L. 1998-208 also creates a new G.S. 7A-109.2 which requires the clerk of
superior court to ensure that all records of dispositions in criminal cases contain essential
information about the case, including the identity of the presiding judge and the attorneys
representing the State and the defendant.

These provisions become effective January 1, 1999, and apply to offenses
committed or records compiled on or after that date. (TH)

Life without Parole for Second Offense of B1 Felony, S.L.. 1998-212, Sec. 17.16(a)
(SB 1366, Sec. 17.16(a)) creates a new G.S. 15A-1340.16B to provide that a person
convicted of a B1 felony shall be sentenced to life imprisonment without parole if: (i) the
victim was 13 years old or younger, (ii) the person has one or more prior convictions of a
B1 felony, and (iii) there are no mitigating factors. This provision is effective January 1,
1999, and applies to offenses committed on or after that date. (SH)

Enhance Penalty for Injury to Pregnant Women, S.L. 1998-212, Sec. 17.16(b) (SB
1366, Sec. 17.16(b)) creates a new G.S. 14-18.2 to provide that a person who causes
injury to a pregnant woman, resulting in miscarriage or stillbirth, during the commission
of a crime, knowing that the woman is pregnant, is guilty of a crime one class higher than
the crime committed. This provision is effective January 1, 1999, and applies to offenses
committed on or after that date. (SH)

Increase the Penalty for Cruelty to Animals, S.L. 1998-212, Sec. 17.16(c) (SB 1366,
Sec. 17.16(c)) amends G.S. 14-360 to provide for a Class I felony for any person who
tortures, mutilates, maims, cruelly beats, disfigures, poisons, or kills any animal. This

provision is effective January 1, 1999, and applies to offenses committed on or after that
date. (SH)

Greyhound Racing Prohibited, S.L. 1998-212, Sec. 17.16(d) (SB 1366, Sec. 17.16(d))
creates a new G.S. 14-309.20 prohibiting greyhound racing in the State of North
Carolina, including the transmission or receipt of interstate or intrastate simulcasting of
greyhound races. Violation is a Class 1 misdemeanor. This provision is effective
January 1, 1999, and applies to offenses committed on or after that date. (SH)
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Drug Offense Changes, S.L. 1998-212, Sec. 17.16 (e), (f), (g), and (h) (SB 1366, Sec.
17.16 (e), (f), (g), and (h)) amend Chapter 90 to provide for the following: (i) creation of
a Class C felony for sale or delivery of drugs to a person under 13; (ii) creation of higher
punishment if a person hires or intentionally uses someone under 13 to violate the drug
laws, two felony classes higher for a person between the ages of 18 and 21, and four
classes higher for a person 21 or older; (iii) civil liability for the intentional use of a
person under 18 to commit a violation of the drug laws; and (iv) creation of a new G.S.
90-95.6 providing for a Class D felony for a person 21 or older who promotes drug sales
by a minor. These provisions become effective January 1, 1999, and apply to offenses
committed on or after that date. (SH)

Increase Penalty for Domestic Criminal Trespass, S.L. 1998-212, Sec. 17.19 (SB
1366, Sec. 17.19) amends G.S. 14-134.3 to increase the penalty for domestic criminal
trespass if the trespass is committed upon property operated as a safe house for victims of
domestic violence and the person trespassing is armed with a deadly weapon. A person
convicted of violation of this section under these conditions is guilty of a Class G felony.
This amendment does not affect the present law relating to domestic criminal trespass. A
person convicted of domestic criminal trespass on property other than a safe house and in
the absence of a deadly weapon is still guilty of a Class 1 misdemeanor. This section
becomes effective January 1, 1999, and applies to offenses committed on or after that
date. (KCB)

Abolish Execution by Lethal Gas, S.L. 1998-212, Sec. 17.22 (SB 1366, Sec. 17.22)
amends Chapter 15 to abolish execution by lethal gas and provide that persons sentenced
to death shall be executed by the administration of lethal drugs. This act became
effective October 30, 1998. (SH)

Private Prison Provisions, S.L. 1998-212, Sec. 17.23 (SB 1366, Sec. 17.23) makes
various changes to the law concerning private prisons.

Subsection (a) creates a new G.S. 14-256.1 to make it a Class H felony for any
person convicted in a jurisdiction other than North Carolina, but housed a in private
correctional facility located in the State, to escape from the North Carolina correctional
facility.

Subsection (b) amends Section 19.17 of S.L. 1997-443 to clarify that the
Department of Correction (DOC) shall establish proposed standards for private
correctional facilities that are used to confine inmates from a jurisdiction other than the
federal government and North Carolina. The date for the DOC report is extended from -
May 1, 1998, to March 15, 1999. The report must also include a recommendation on the
authority necessary to enforce these standards and include draft legislation to enact the
proposed standards. DOC is also directed to include in the report a recommendation on
the appropriateness of the penalty provided for in G.S. 14-256.1, enacted in subsection (a)
of this section, and the implications of using this statute to convict inmates who are
serving sentences in North Carolina for convictions in other jurisdictions.
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Subsection (c) amends Section 19.17 of S.L. 1997-443 to clarify that the
moratorium on private correctional facilities applies to facilities for the confinement of
prisoners from a jurisdiction other than the federal government.

Subsection (a) of this section becomes effective January 1, 1999. The remaining
subsections became effective July 1, 1998. (TH)

Crime Victims' Rights Act, S.L. 1998-212, Sec. 19.4 (SB 1366, Sec. 19.4) prescribes by
law the rights of victims of crimes as provided for under Section 37 of Article I of the
North Carolina Constitution as approved by the voters November 5, 1996.

The act amends the current Fair Treatment for Victims and Witnesses Act to
apply to victims of offenses not otherwise covered by the new Crime Victims' Rights Act.
Victims eligible for services under the new Crime Victims' Rights Act are those against
whom there is probable cause to believe one of the following crimes was committed: any
Class A, Bl, B2, C, D, or E felony, or other felonies including assaults with deadly
weapons, voluntary manslaughter, kidnapping, child sex abuse, elderly abuse and neglect,
burglary, arson, habitual DWI, robbery, death by vehicle, habitual assault and stalking, or
an attempt of any of these crimes. Also eligible are victims of any of the following
misdemeanor offenses when the offense is committed between persons who have a
personal relationship as defined in the domestic violence statutes: assault and battery,
assault by pointing a gun, domestic criminal trespass, or stalking. The act also provides
that the next of kin of a deceased victim has the rights of other victims. However, the
personal representative of the estate must assert the right to restitution.

The act defines the responsibilities of law enforcement officers to notify the
victim regarding victim’s rights and the services available to victims, including notice
about victim's compensation and contact numbers for the investigative agency and the
district attorney. The victim must be provided information on the defendant’s release
from custody, and the time, date and place of the defendant's first court appearance.

The act defines the responsibilities of the district attorney including the duty to
provide the victim with written material on the victim's rights, the court process, and the
victim's opportunity to participate in the trial process. Whenever practical, the district
attorney's office shall provide the victim with a secure waiting area - away from the
defendant - during court proceedings. The court must make every effort to permit full
attendance by the victim, so long as it would not interfere with the defendant’s right to a
fair trial. The victim has the right to present admissible evidence on the impact of the
crime and the judge or jury is required to consider the evidence in sentencing the
defendant. Evidence of victim impact includes a description of the nature and extent of
the injury, an explanation of economic or property loss, and a request for restitution. At
sentencing, the victim information form of any victim electing to receive notices
regarding the defendant will be included with the final judgment and transmitted to the
Department of Correction.

After the trial, the district attorney must notify the victim of the final disposition
of the case and the defendant's right to appeal. The district attorney is also required to
forward victim information to the Attorney General's Office, which will subsequently
inform the victim of the appellate process and give notice to the victim of any appellate
hearings. The investigative agency must also give the victim notice if the defendant is
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released on bond pending appeal. If the defendant is awarded a new trial, the victim will
have the same rights as were applicable during the original trial. If the defendant’s
conviction is overturned, and the district attorney tries the case again, the victim is
entitled to the same rights afforded during the original trial.

The act sets forth the responsibilities of the agency that has custody or control
over the defendant. The responsibilities include notifying the victim when the defendant
might be eligible for release where the defendant is assigned for minimum custody or
work release, and the victim's right to be notified of and to participate in reviews prior to
the defendant's release. The victim must be notified of the defendant’s escape, recapture,
or death.

The Division of Adult Probation and Parole is required to notify the victim of any
conditions for probation and any hearings affecting probation. The Division is also
required to notify the victim of any restitution, modification, or change in supervision
status including escape, recapture, termination, or death. These notifications must be
provided within 30 days of the precipitating event, unless other specified.

When the Governor is considering commuting a defendant's sentence or
pardoning a defendant, the Governor’s office must notify the victim in a manner
reasonably calculated to give the victim the opportunity to exercise his or her right to
submit a statement for the Governor’s consideration.

The act does not create a claim for damages against any governmental body or
employee. It also provides that failure to provide the victim with any of the rights or
services enumerated in the Victims’ Rights Act may not be used as the basis for any relief
by the defendant or victim in any criminal or civil action, except in suits for a writ of
mandamus by the victim.

The act creates a new Article 81C in Chapter 15A for restitution. A judge at
sentencing must determine whether, in addition to any other punishment, the defendant
should be ordered to pay restitution to a victim. Restitution may be ordered in any
criminal case where a victim has suffered injury or damages. The judge must order
restitution if the defendant has committed an offense that triggers the victim’s right to
restitution under the Victims® Rights Act. The judge may also order restitution in any
other criminal case. When deciding the amount of loss for which restitution may ordered,
the court must consider the amount of loss suffered by the victim, such as necessary
medical expenses, lost income, loss or damage to property, funeral expenses, or any
measure of restitution specifically provided by law for the offense committed by the
defendant. The act also sets out factors the court must consider in determining the
amount of restitution the defendant will be ordered to pay, including the defendant’s
resources and ability to pay. The act provides that an order of restitution does not prevent
a victim from bringing a civil action to recover damages, but the defendant is entitled to a
credit against any civil judgment for restitution payments actually made.

Certain orders of restitution may be docketed and enforced as a civil judgment.
Execution on any judgment is stayed pending appeal and while the defendant is paying
restitution under probation. The clerk is directed to add the normal civil fees and interest
to any payoff of the judgment. Interest would accrue only on the amount remaining
unpaid upon termination or revocation of defendant’s probation. Provisions regarding a
debtor's exempt property do not apply to criminal restitution orders that are docketed as
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civil judgments. Victims are entitled to restitution priority in receiving funds paid into the
office of the clerk of superior court.

The act also makes various changes to the Victims Compensation Act as follows:

e Adds “household support loss” to the definition of economic loss recoverable under
the act, and defines household support loss as support the victim would have
received from his or her spouse. Household support loss is limited to $300/week
for 26 weeks, and is available to an unemployed victim whose spouse is the
offender who committed the crime that is the basis of the victim’s claim,;

Increases from $200 to $300 per week the compensation for work loss;

Extends from 1 year to 2 years the time in which a victim must file a claim;
Increases limit on compensation to a victim and others from $20,000 to $30,000;
Increases limit on short term medical expenses from $500 to $1,000;

Permits up to $50 assistance to replace victim’s clothing held for evidence;

Allows the Victims Compensation Board to deny claims filed by persons convicted
of A-E felonies within 3 years of the injury that is the basis of the claim.

The Conference of District Attorneys is directed to report to the General
Assembly on projected costs of providing expanded services to victims of domestic
violence. Agencies are urged to begin early implementation of the victim notification
provisions, which are scheduled to become effective July 1, 1999.

The act also repeals provisions that currently provide for review of sentences of
life imprisonment without parole. Presently sentences of life imprisonment without parole
are subject to review after twenty-five years.

Effective October 30, 1998:

e The requirement for the Conference of District attorneys prepare the report on costs
for providing services to victims of domestic violence; and

o The request that agencies begin early implementation of victim notification.
Effective December 1, 1998:

e Changes to the Victims Compensation Fund. The changes apply to injuries

occurring on or after that date.

e The definitions in G.S. 15A-830, the right to offer evidence of victim impact under
G.S. 15A-833, the right to restitution in G.S. 15A-834, the changes to the criminal
procedure act and other changes related to restitution. The changes apply to
offenses on or after that date.

e Repeal of the review of life without parole sentences, applicable to offenses
occurring on or after that date.

Effective July 1, 1999: The remainder of the act becomes applicable to offenses
committed on or after July 1, 1999. (BC)

Use of Highway Patrol Aircraft, S.L. 1998-212, Sec. 19.6 (SB 1366, Sec. 19.6) amends
G.S. 20-196.2, relating to the use of aircraft to discover certain motor vehicle violations,
to delete a current provision which states that neither the observer nor the pilot is
competent to testify in court as to a violation of the speeding laws. The law still
authorizes the State Highway Patrol to use aircraft to discover violations of the laws
relating to the operation of motor vehicles and rules of the road, and also declares it to be
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State public policy that the aircraft should be used primarily for accident prevention and

incident to the issuance of warning citations. This section became effective December 1,
1998. (KCB)

Community Service Technical Correction, S.L. 1998-217, Sec. 34 (SB 1279, Sec. 34)
amends G.S. 143B-475.1 by codifying as subsection (f) language adopted in 1997 that
was not codified because it did not comply with the coded bill drafting format. This
subsection requires community service staff to report community service probation
violations and establishes procedures for a hearing on the violations. It also authorizes
the court to revoke a probationer's driver’s license if the court finds a willful violation of
the community service requirements. This act became effective October 30, 1998. (WR)

Modify Controlled Substances Tax, S.L. 1998-218 (SB 1554). See TAXATION.

Studies

Independent Studies, Boards, Etc. Created, Continued or Changed

Indigent Fund Study Commission, S.L. 1998-212, Sec. 16.5 (SB 1366, Sec. 16.5)
directs the Administrative Office of the Courts to establish a Study Commission on the
Indigent Persons' Attorney Fee Fund. The Commission shall study methods for
improving the management and accountability of funds being expended to provide
counsel to indigent defendants without compromising the quality of legal representation
mandated by State and federal law. The Commission shall report its findings to the
Chairs of the Senate and House Appropriations Committees and the Chairs of the Senate
and House Subcommittees on Justice and Public Safety no later than May 1, 1999. This
act became effective July 1, 1998. (SH)

Referrals to Existing Committees

1998 Governor's DWI Amendments, S.L. 1998-182 (SB 1336) as amended by S.L.
1998-217, Sec. 62 (SB 1279, Sec. 62) directs the Joint Legislative Education Oversight
Committee to study the effects of the DWI forfeiture provisions and report to the 1999
session of the General Assembly.

Study Special Education Obligations of Department of Correction, S.L. 1998-212,
Sec. 17.15 (SB 1366, Sec. 17.15) directs the Joint Legislative Education Oversight
Committee and the Joint Legislative Corrections and Crime Control Oversight
Committee to study the issue of limiting the obligations of the Department of Correction
to provide special education and related services to incarcerated youth ages 18 through
21. The Committees shall report to the 1999 General Assembly. This act became
effective July 1, 1998. (SH)
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Juvenile Justice Reform Act, S.L. 1998-202 (SB 1260) as amended by S.L. 1998-217,
Sec. 57 (SB 1279, Sec. 57) authorizes a number of studies. See summary above.

Study Reciprocity of Concealed Handgun Permits, S.L. 1998-212, Sec. 18.4 (SB
1366, Sec. 18.4) directs the Joint Legislative Corrections and Crime Control Oversight
Committee to study the issue of allowing a person issued a valid concealed handgun
permit in a reciprocal state, to carry a concealed handgun in North Carolina as if
permitted in this State. The Committee shall report to the 1999 General Assembly. This
provision also directs the Attorney General to prepare a list of those states that provide
for concealed handgun permits equal to or more stringent than those required by North
Carolina law. This section became effective July 1, 1998. (WR)

Referrals to Departments, Agencies, Etc.

Study of Public Defender Programs, S.L. 1998-212, Sec. 16.1 (SB 1366, Sec. 16.1)
directs the Administrative Office of the Courts to study the efficiency and cost-
effectiveness of the established public defender programs and to report the results, by
April 1, 1999, to the Chairs of the Senate and House Appropriations Committee and
Subcommittees on Justice and Public Safety, and to the Indigent Fund Study
Commission. This section became effective October 30, 1998. (SH)

Study Fee Adjustment for Criminal Records Checks, S.L. 1998-212, Sec. 18.3 (SB
1366, Sec. 18.3) directs the Office of State Budget and Management (Office), in
consultation with the Department of Justice to study the feasibility of adjusting the fees
charged for criminal records checks conducted by the Division of Criminal Information
of the Department of Justice. The Office shall report its findings to the Chairs of the
Senate and House Appropriations Committees and the Chairs of the Senate and House
Subcommittees on Justice and Public Safety no later than March 1, 1999. This section
became effective July 1, 1998. (SH)
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EDUCATION
[Kory Goldsmith (KG), Shirley Iorio (SI), Robin Johnson (RJ), Sara Kamprath (SK)]

Enacted Legislation

Public Schools

Revise Teacher Comp. Testing, S.L.. 1998-5 (SB 1126), as amended by S.L. 1998-220,
Sec. 14 and 15 (SB 1125, Sec. 14 and 15), amends the teacher competency assurance
provisions of the Excellent Schools Act, S.L. 1997-221. The Excellent Schools Act
required all certified staff in low-performing schools with assistance teams to take a
general knowledge test. Individuals who did not pass the exam would have received up
to two semesters of remediation. If an individual failed the test three times, the State
Board of Education (Board) was required to begin dismissal proceedings. Beginning
with the 1999-2000 school year, all certified staff in all low-performing schools would
have been required to take the test.

S.L. 1998-5 amends G.S. 115C-105.38A and G.S. 115C-325(q)(a2) to provide
that only teachers selected by an assistance team would be required to take the test at the
end of the 1997-98 school year. In future school years, either the principal in a low-
performing school or the assistance team assigned to a low-performing school may
recommend that a certified staff member take the general knowledge exam. The principal
or assistance team must make that recommendation if either finds the employee's
performance is impaired due to a lack of general knowledge. Individuals who do not pass
the general knowledge test will receive up to one semester of remediation consisting of
either course work, training, or similar activities. After the remediation, the staff member
may re-take the test. If the employee fails the test a second time, the Board must begin a
dismissal proceeding.

S.L. 1998-5 also repeals G.S. 115C-326, which contained provisions relating to
the evaluation of public school employees, and recodifies many of those provisions in a
new Part 7 of Article 22 of Chapter 115C of the General Statutes (consisting of G.S.
115C-333 through G.S. 115C-335). These re-codified provisions include the following
requirements: (1) a local board must use the evaluations adopted by the Board unless that
board adopts a properly validated evaluation; (2) all probationary teachers must be
evaluated annually, must be observed annually at least three times by a principal, and
must be observed annually at least once by a teacher; (3) each local board must evaluate
annually all other employees unless the board adopts a different policy; (4) the Board
must develop new performance standards for certified employees that address improved
student achievement, employee skills, and employee knowledge; (5) the Board must
develop evaluations for principals and guidelines for evaluations for superintendents; and
(6) the Board and the Board of Governors of The University of North Carolina must
develop programs to train principals and superintendents in the proper administration of
the State-adopted employee evaluations. The Board must report to the Joint Legislative
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Education Oversight Committee by December 15, 1998, on the development of these
evaluations and the guidelines for assessment teams.

G.S. 115C-334 directs local boards to create "assessment teams" that must be
assigned to low-performing schools that do not receive State assistance teams.
Assessment teams shall: (1) evaluate certified employees; (2) assist and train principals,
assistant principals and superintendents in the evaluation of employees; (3) develop
employee action plans; and (4) assist and train principals, assistant principals, and
superintendents in creating employee action plans. The Board must develop guidelines
for local boards to use when creating assessment teams.

G.S. 115C-333 requires the annual evaluation of all certified employees assigned
to a low-performing school that does not receive an assistance team. The principal, an
assistant principal, or an assessment team will evaluate teachers; the superintendent, the
superintendent's designee, or an assessment team assigned to the school will evaluate
principals and assistant principals. If an employee in a low-performing school receives
an unsatisfactory or below standard rating on any function of the evaluation that is related
to the employee's instructional duties, then the individual or team that did the evaluation
shall recommend to the superintendent that the employee either be dismissed or given an
action plan. The action plan must be completed within 90 instructional days or before the
beginning of the next school year. Upon completing the action plan, the employee
receives a second evaluation. If, at that time, the employee receives one unsatisfactory or
more than one below standard rating on any function related to instructional duties, the
superintendent must recommend that the employee be dismissed. The results of the
second poor evaluation constitute substantial evidence of the employee's inadequate
performance. S.L. 1998-5, as amended by S.L. 1998-220, also directs local boards to
adopt policies requiring an action plan for any certified employee who receives a below
standard or unsatisfactory rating on an evaluation when the superintendent is not
recommending dismissal, demotion, or nonrenewal of that employee.

G.S. 115C-333(f) requires the local board to evaluate the superintendent if: (1) the
local school administrative unit has fewer than 11 schools, at least one of which is
identified as low-performing; (2) the local school administrative unit has fewer than 21
schools, at least two of which are identified as low-performing; or (3) the local school
administrative unit has more than 20 schools, at least three of which are identified as low-
performing. The local board must submit the evaluation to the State Board.

G.S. 115C-333(d) requires the local board of education to notify the Board if that
board dismisses an employee for any reason except a reduction in force. The Board must
provide other local boards of education with the names of dismissed employees. If a
local board hires an individual who has been dismissed, the superintendent must (within
60 days) observe the employee, develop an action plan to assist the employee, and submit
the action plan to the Board. If, on the next evaluation, the employee gets an
unsatisfactory or below standard rating on any function related to the employee's
instructional duties, the local board shall notify the Board. S.L. 1998-5 also amends G.S.
115C-296(d) to require the Board to revoke the certificate of an employee who has been
dismissed, is subsequently hired by another school board, and receives an unsatisfactory
or below standard rating on the next evaluation. If the employee gets at least a
satisfactory rating on all the functions related to the employee's instructional duties, the
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local board must notify the Board that the employee is in good standing and the Board
may not subsequently notify local boards that the employee had once been dismissed.

G.S. 115C-333(e) contains an immunity provision. If an employee of a local
board or the State Board of Education is sued for negligence arising out of conducting an
evaluation, recommending an action plan, recommending dismissal, providing the name
of a dismissed employee to the State Board, or reporting to local boards that an employee
has been dismissed, the employer shall pay the employee's legal fees if the employee is
found not liable. The immunity does not extend to gross negligence, wanton conduct, or
intentional wrongdoing.

G.S. 115C-276 is amended to add to the list of superintendents' duties the
following: (i) to provide for annual evaluations of all certified employees assigned to
low-performing schools that do not receive an assistance team; (ii) to determine whether
principals and assistant principals who conduct these evaluations are trained to do so and
are trained to develop appropriate action plans; and (iii) to arrange for evaluators to
receive appropriate training.

G.S. 115C-288 is amended by adding to the list of principals' duties the following:
(1) to require the principal of a low-performing school that did not receive an assistance
team to evaluate all certified employees at that school; (ii) to develop action plans; and
(1i1) to monitor an employee's progress under an action plan.

The act became effective June 9, 1998. (KG)

School Buses for Special Olympics, S.L. 1998-10 (SB 845) permits the use of State-
owned trucks, vans, school and activity buses for the needs of the 1999 Special Olympics.
The Department of Administration may not charge any fees for the use of the vehicles.
The 1999 Special Olympics World Summer Games Organizing Committee must submit
to the Department of Administration a list of the purposes for which the vehicles may be
used. Vehicles may be used only for approved purposes. The State shall incur no liability
for any damages resulting from the use of vehicles under this provision. Johnston, Wake,
Orange and Durham County public school systems may permit the use of buses and
activity buses for transportation of persons officially associated with the Special
Olympics. S.L. 1998-10 took effect June 17, 1998; however, the authorizations contained
in this act are effective only during the months of May, June, and July of 1998, and May,
June, and July of 1999. (SI)

School Administrators Exam Fee, S.L. 1998-16 (HB 989) amends G.S. 115C-290.5(a)
and G.S. 115C-290.7(a) to delete references to the $150 fee for the school administrators'
exam that was to be collected by the North Carolina Standards Board for Public School
Administration. The effective date is retroactive to January 1, 1998, which is the date
those statutes went into effect and when the exam was first given to prospective
applicants for school administrator certification. The Educational Testing Service, which
developed and administers the exam, will now set and collect this fee. (RJ)

ABC's Plan/Consequences for Principals, S.L. 1998-59 (SB 1129) amends G.S. 115C-

105.39 and G.S. 115C-325(q)(1) to revise the consequences for principals in low-
performing schools. Previously, if the State Board of Education (Board) assigned an
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assistance team to a low-performing school, the Board was required to suspend with pay
any principal who had been assigned to that school for at least two years before the
school was identified as low-performing. The Board was required to hold a hearing
within 60 days to determine whether to dismiss the principal. The principal had to be
dismissed unless the principal could establish that the factors leading to the identification
of the school as low performing were not due to his or her inadequate performance.

The amendments require each local school administrative unit, by July 10 each
year, to conduct a preliminary analysis of test results to identify which schools the Board
may identify as low performing. Within 30 days of either a local board's or the Board's
identification of a low-performing school, whichever occurs first, the superintendent must
make one of the following recommendations to the local board concerning the principal
of that school: (i) retain in the same position, but only if the principal has been in that
position no more than two years; (ii) retain in the same position, but with a plan for
remediation; (iii) demote; (iv) transfer, but not to another low-performing school; or (v)
dismiss. The principal may be transferred to another principal position only if it is in a
school classification (i.e., elementary, middle, or high school) where the principal
previously demonstrated at least two years' success, if the local school administrative unit
has a plan to evaluate and provide remediation to the principal for at least one year
following the transfer, and if the parents of the students at the school to which the
principal is to be transferred are notified. If the superintendent recommends dismissal or
demotion, the superintendent must begin the process by reporting to the local board.
Within 15 days of either (i) receiving the superintendent's notification that he or she
intends to proceed under G.S. 115C-325 to dismiss or demote the principal or (ii) the
board's decision concerning the superintendent's recommendation to retain or transfer the
principal, but no later than September 30, the board must submit to the Board a notice of
its action and the basis for that action.

The Board will take no further action if it does not assign an assistance team to
the school or if it does assign an assistance team to that school, but the superintendent is
proceeding under G.S. 115C-325 to dismiss or demote the principal. If, however, the
Board does assign an assistance team to the low-performing school, the Board must
review the local board’s decision concerning the school's principal. The Board must vote
to accept, reject, or modify the local board’s decision to retain or transfer the principal. If
the Board rejects or modifies the local board's action, the local board must implement the
Board's recommendations concerning the principal's assignment or terms of employment,
or the local board must ask the Board to reconsider its recommendations. If the local
board asks for reconsideration, the Board must provide an opportunity for the local board
to be heard. The Board must affirm or modify its original recommendations and shall
notify the local board of its action upon reconsideration. The local board must implement
the Board's final recommendations.

The Board, at any time, may suspend with pay any principal at a low-performing
school to which it assigns an assistance team, pending a hearing before a panel of three
Board members. The panel must recommend dismissal when the principal receives two
negative evaluations from the assistance team or when the panel determines from
available information, including the findings of the assistance team, that the school's low-
performance is due to the principal's inadequate performance. The Board may dismiss
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the principal (i) when the panel determines the school has failed to make satisfactory
progress after an assistance team is assigned to that school and the assistance team
recommends dismissal for one of the grounds for dismissal or demotion of a career
employee under G.S. 115C-325(e)(1), or (ii) when the panel determines from available
evidence before the assistance team evaluates the principal that the school's low-
performance is due to the principal's inadequate performance. In all hearings, the burden
of proof is on the principal to establish that the factors leading to the school's low
performance were not due to the principal's inadequate performance.

S.L. 1998-59 also amends G.S. 115C-105.37 to require the development of local
plans designed to meet the needs of schools identified as low performing. Within 30 days
of either the local board's or the State Board's identification of a low-performing school,
the superintendent must submit to the local board a preliminary plan for addressing the
needs of that school. Within 30 days of its receipt of this plan, the board shall vote to
approve, reject or modify the plan. Before this vote, the board shall make the plan
available to the public and must allow for written comments. G.S. 115C-105.37(b) is
amended to require the notification that goes to parents when the State Board identifies a
low-performing school to include information about the plan. Within 15 days of the
board’s vote, it must submit its plan to the State Board for review. The State Board shall
review plans expeditiously and, if appropriate, offer recommendations to modify them.
The local board must consider the State Board's recommendations.

The act took effect July 24, 1998, and applies to principals on or after that date.
(KG)

Amend Education Finance Act, S.L. 1998-124 (SB 1556) adds elementary and
secondary private educational institutions to the Educational Facilities Finance Act.
Previously, the act covered only private institutions of higher education. A qualifying
institution may obtain tax-exempt financing to acquire, construct, and improve
educational facilities.

Tax-exempt financing may include revenue bonds issued by the Educational
Facilities Finance Agency or other forms of debt, but does not include any financing that
pledges the faith or credit of the State or any political subdivision. The educational
institution must pay for the entire cost of the financing and of the facility being financed.

Tax-exempt financing is available for capital facilities that are related to or useful
to an educational institution and will be operated to serve and benefit the public. The
financing also may cover land acquisition, landscaping, furniture, equipment, and other
administrative expenses related to construction or acquisition of a project.

This act became effective August 27, 1998.

ABC's Plan for DHHS Schools, S.L. 1998-131 (HB 1477), as amended by S.L. 1998-
212, Sec. 12.3C(c) (SB 1366, Sec. 12.3C(c)), makes numerous changes to improve the
quality of education and safety in the State's residential schools. The act directs the
Secretary of Health and Human Services (Secretary) to alter the structure and functions of
residential schools, beginning with Governor Morehead and the three State schools for
the deaf (the four residential schools), in order to emphasize the basics in connection with
the education program offered at the four schools. The Secretary must report proposed
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legislation to implement these changes to the Public School Study Commission and to the
cochairs of the appropriations subcommittees on Health and Human Services by
November 1, 1998, and November 1, 1999.

Effective retroactively to March 1, 1998, the act directs the Secretary to change
the administrative organization and mission of the four residential schools and of the
Department of Health and Human Services (DHHS) as they pertain to the four residential
schools. The Secretary may extend this administrative reorganization to other residential
schools. S.L. 1998-131 sets the following goals: (i) 50% decrease in employee positions
currently assigned to the Division of Services for the Blind and the Division of Services
for the Deaf and Hard of Hearing for the purpose of providing assistance to, management
of, or education programs in the residential schools; (ii) 50% decrease in residential
school employee positions currently filled by administrators or supervisors; and (iii) 50%
redirection, by January 1, 1999, to the instructional programs in the four residential
schools of the DHHS budget related to those schools. The Secretary must report to the
cochairs of the appropriations subcommittees on Education and Health and Human
Services by April 15, 1999, on the reorganization and redirection of funds.

The Secretary shall consult with the State Board of Education (Board) in the
implementation of the act as it applies to improvements in the quality of education at the
schools. The Secretary also is directed to consult with the chairs of the appropriations
subcommittees on Education and Health and Human Services.

DHHS may use appropriated funds to contract for outside consultants and
assistance to help the Secretary carry out his duties under this act. The State Auditor, the
Office of State Budget and Management, and other appropriate agencies are directed to
provide consultation as requested by the Secretary.

Closely tracking miscellaneous public school statutes, including those governing
accountability for the public schools (the ABC's Program), the act establishes "Part 3A.
Education Programs in Residential Schools" as follows: '

1) G.S. 143B-146.1 states the mission of the General Assembly concerning
the residential schools and defines terms.

2) G.S. 143B-146.2 requires the four residential schools to participate in the
ABC's Program; authorizes the Secretary, in consultation with the Board and the General
Assembly, to designate other residential schools that must participate in that program,
directs the Board to adopt guidelines to implement the ABC's Program in the residential
schools; and directs the Secretary to provide maximum flexibility to participating schools
in their use of funds.

(3)  G.S. 143B-146.3 directs the Board to set annual performance standards for
each participating school.

0] G.S. 143B-146.4 provides that the superintendent, principals, assistant
principals, teachers, instructional personnel, instructional support personnel, and teacher
assistants are eligible for the ABC's bonus when their school meets or exceeds the goal
set by the Board; however, these individuals may choose to vote to spend the money in
accordance with a plan.

5) G.S. 143B-146.5 requires the Board to design and implement a plan to
identify low performing schools on an annual basis. Low performing schools are those in
which there is a failure to meet the minimum growth standards, as set by the Board, and a
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majority of students are performing below grade level. (This is the same definition that is
used in the public schools.) G.S. 143B-146.5 also requires low-performing schools to
notify parents when so identified. The Secretary must, by July 10 of each year, conduct a
preliminary analysis of test results to identify which schools the Board may identify as
low performing. Within 30 days of the initial identification, whether by the Secretary or
the Board, of a low-performing school, the Secretary must develop a preliminary plan for
addressing the needs of that school. Before the Secretary adopts this plan, he shall make
the plan available to the residential school personnel and the parents and guardians of
students at that school, and must allow for written comments. Within five days of the
Secretary's adoption of the plan, he must submit it to the Board for its review. The Board
shall review plans expeditiously and, if appropriate, offer recommendations to modify
them. The Secretary must consider the Board's recommendations.

(6) G.S. 143B-146.6 authorizes the Board to assign assistance teams to low-
performing schools. Teams have the same duties as when assigned to a public school,
except they will report to the Secretary as well as to the Board.

@) G.S. 143B-146.7 requires the Secretary, within 30 days of his
identification of a low-performing school or within 30 days of the Board's identification
of a low-performing school, whichever occurs first, to take one of the following actions
concerning the superintendent of that school: (i) retain in the same position without a plan
for remediation, but only if the superintendent has been in that position no more than two
years; (ii) retain in the same position with a plan for remediation; or (iii) transfer to
another school, so long as it has not been identified as low-performing; or (iv) proceed
under the State Personnel Act to dismiss or demote the superintendent. The
superintendent may be transferred to another superintendent position only if it is one in
which the superintendent previously demonstrated at least two years' success, if there is a
plan to evaluate and provide remediation to the superintendent for at least one year
following the transfer and if the parents of the students at the school to which the
superintendent is to be transferred are notified. The Secretary, at any time, may dismiss
any superintendent at a low-performing school to which an assistance team is assigned.
The Secretary must dismiss any superintendent who receives two negative evaluations
from the assistance team or when the Secretary determines from available information,
including the findings of the assistance team, that the school's low-performance is due to
the superintendent's inadequate performance. The superintendent may be dismissed when
the Secretary determines the school has failed to make satisfactory progress after an
assistance team is assigned to that school and the assistance team recommends dismissal,
or when the Secretary determines from available evidence before the assistance team
evaluates the superintendent that the school's low-performance is due to the
superintendent's inadequate performance. The burden of proof is on the superintendent to
establish that the factors leading to the school's low performance were not due to his or
her inadequate performance. The consequences for certificated instructional personnel
are the same as for those in public schools. This includes the requirements of dismissal
after two negative evaluations by the assistance team, the competency test, and
subsequent remediation. This section also requires the Secretary to dismiss any non-
certificated instructional personnel who receive two negative evaluations from the
assistance team. The Secretary may dismiss these individuals when he determines the
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school has failed to make satisfactory improvement after an assistance team was assigned
to it and the assistance team recommends dismissal based on a reason that constitutes just
cause for dismissal under the State Personnel Act. Dismissal of non-certificated
personnel will be done in accordance with the State Personnel Act.

(8) G.S. 143B-146.8 requires annual evaluations and action plans similar to
those required for low-performing public school personnel, and requires annual
evaluations of the superintendents.

(®  G.S. 143B-146.9 requires assessment teams for low-performing schools
that do not receive assistance teams.

(10)  G.S. 143B-146.10 requires the Board, in consultation with the Secretary,
to develop uniform performance standards and criteria for evaluating certificated
personnel, and directs the Secretary to develop guidelines for evaluating the
superintendents.

(11)  G.S. 143B-146.11 requires all residential schools, including those that are
not participating in the ABC's Program, to adopt a school calendar with a minimum of
180 instructional days and 1000 instructional hours covering at least nine calendar
months. A school must consult with parents, personnel, and the local school
administrative unit in which it is located when it develops its calendar.

(12)  G.S. 143B-146.12 requires the residential schools that are participating in
the ABC's Program to develop and implement a school improvement plan. Initial plans
shall be developed during the 1998-99 school year and shall be implemented by the
beginning of the 1999-2000 school year. Each school improvement plan is to developed
by a team consisting of the superintendent, at least five parents (two of whom may be
school employees), instructional personnel, and residential life personnel assigned to the
school. Parents must be elected by parents, and those who are not employees must
receive travel and subsistence expenses and may, if appropriate, receive a stipend. The
plan must include strategies to improve student performance. These strategies include a
plan for the use of funds made available by the Secretary to meet the school's ABC's
goals, a comprehensive plan to encourage parental involvement, and a safe school plan
that includes components similar to those required for public schools (these would allow
for rewards to superintendents, if money is made available for that purpose).
Development and approval of school improvement plans are the same as for public
school plans.

(13)  G.S. 143B-146.13 directs the Secretary to develop, by December 15, 1998,
a school technology plan for all the residential schools. The plan must meet the
requirements of the State school technology plan and will be developed and approved in
the same manner as local school plans.

(14) G.S. 143B-146.14 requires the Secretary to establish a procedure to
resolve disputes between the schools and parents or guardians. An appeal must be
available to the Secretary or his designee.

(15)  G.S.143B-146.15 requires the superintendents of the residential schools to
report to local law enforcement specific criminal acts when the superintendents have
personal knowledge or actual notice from school personnel that an enumerated criminal
act occurred on school property.
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(16) G.S. 143B-146.16 directs the Secretary to require an applicant for a
residential school personnel position to be checked for criminal history before the
applicant is offered an unconditional job. Applicants shall not be required to pay for
these record checks. Residential schools may employ an applicant conditionally while
the Secretary is checking the person's criminal history and making a decision based on
the results. The Secretary must provide to the Board any criminal history he receives on
a person who is certificated or licensed by the Board. The Board must then review the
history and determine whether to revoke the person's certificate or license.

G.S. 115C-325 is amended to add a new subsection (pl) to provide for the
Secretary's dismissal of certificated instructional personnel in low-performing residential
schools.

G.S. 115C-296 is amended to authorize the Board to revoke the certificate of a
teacher or administrator of a low-performing residential school upon notification from the
Secretary. The act adds the Secretary to the State School Technology Commission and
the Task Force on School-Based Management under the State Board of Education.

The Secretary must adopt policies and offer training opportunities to ensure that
personnel who provide direct services to children in the three schools for the deaf become
proficient in sign language within two years of employment or implementation of this act,
whichever occurs last. This requirement does not apply to preschool personnel in any
oral, auditory, or cued speech preschool. The act directs the Department of Public
Instruction, the UNC Board of Governors, and the State Board of Community Colleges to
offer and communicate the availability of professional development opportunities to
residential school personnel.

The act directs the Commission for Health Services to adopt rules to include
newborn hearing screening in the Newborn Screening Program under G.S. 130A-125. It
also directs the State Auditor to conduct a fiscal audit of the Division of Services for the
Deaf and Hard of Hearing. The Auditor shall report to the General Assembly by March
1, 1999, on the results of this audit.

The four residential schools must prioritize their capital needs in a three-year plan.
They must submit their plans to the Secretary, who will prioritize the needs of these
schools and submit to the General Assembly a three-year plan to address them.

The Secretary must adopt policies to ensure that students of residential schools are
given priority for independent living facilities.

The act authorizes the expenditure of funds appropriated for fiscal year 1998-99 to
provide assistance teams to be assigned to four schools.

S.L. 1998-131 took effect July 1, 1998. The ABC's Program will apply to grades
K-8 in the four residential schools beginning with the 1999-2000 school year. This
means their baselines will be set at the end of the 1998-99 school year, and their
personnel will be subject to rewards and penalties at the end of the 1999-2000 school
year. The Secretary, in consultation with the General Assembly and the Board, shall
recommend beginning dates of applicability for the remaining grades in those four
schools and for other residential schools. See also "Studies" under this heading. (RJ)

School Construction Bidding, S.L. 1998-137 (HB 1327) amends G.S. 143-128 to allow
local boards of education to use single-prime, separate-prime, or both forms of bidding
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for construction projects over $500,000. A local school administrative unit must award
the contract to the lowest responsible bidder under the single-prime system or the
separate-prime system. All other provisions of G.S. 143-128 will apply. Under prior
law, local boards could use either or both forms of bidding for projects under $500,000.
However, for projects over $500,000, they generally had to use separate-prime and could
additionally use single-prime. S.L. 1998-137 took effect September 11, 1998. (SI)

Teacher Certification Fees, S.L.. 1998-167 (SB 1594) amends G.S. 115C-296 by adding
a new subsection that allows the State Board of Education to impose the following
schedule of fees for teacher certification and administrative changes: (1) $30 - application
for demographic or administrative changes to a certificate, a duplicate certificate, or for
copies of documents in the certification files; (2) $55 - application for a renewal,
extension, addition, upgrade, and variation to a certificate, as well as for initial
application for new, in-state approved program graduates; and (3) $85 - initial application
for out-of-state certificate, and all other applications. The act became effective October 2,
1998. (SI)

1998 Governor's DWI Amendments, S.L.. 1998-182 (SB 1336), as amended by S.L.
1998-217, Sec. 62 (SB 1279, Sec. 62). See CRIMINAL LAW.

Public School Purchasing Flexibility, S.L. 1998-194 (HB 1371) amends G.S. 115C-
522.1 to expand to all local school administrative units the purchasing flexibility that was
given to 12 units as part of a pilot program in 1996. Local school administrative units
may purchase supplies, equipment, and materials from noncertified sources if the
following conditions are met: (i) the purchase price, including the cost of delivery, is less
than the cost under the State term contract; (ii) the cost of the purchase does not exceed
the bid level benchmark; (iii) the items are the same or substantially similar in quality,
service, and performance as items available under State term contracts; (iv) the local
- school administrative unit maintains written documentation of the cost savings; and (v)
the local school administrative unit informs the Department of Administration of any
purchases that are substantially equivalent to and not the same as items under State term
contracts. The State Board of Education shall adopt rules to exempt supplies, equipment,

and materials related to student transportation. The section became effective October 24,
1998. (SK)

Juvenile Justice Reform Act, S.L. 1998-202 (SB 1260), as amended by S.L. 1998-217,
Sec. 57 (SB 1279, Sec. 57). See CRIMINAL LAW.

Extra Pay for Mentor Teachers, S.L.. 1998-212, Sec. 9.3 (SB 1366, Sec. 9.3) expands
the mentor program. Last year, mentors were provided only to first year teachers. This
year mentors also will be provided to second year teachers. Section 9.3 authorizes the

State Board of Education to evaluate the mentor program. Section 9.3 took effect July 1,
1998. (RJ)
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Aid to Low-Performing and At-Risk Schools, S.L. 1998-212, Sec. 9.4(d) (SB 1366,
Sec. 9.4(d)) directs the principal of a low-performing or at-risk school to develop, in
consultation with the faculty and site-based management team, a plan for expending
funds appropriated to improve these schools. The plan must include whole staff training.
The principal must submit the plan to the superintendent, and the local board must
approve the plan. The plan then must be submitted to the State Board of Education,
which must review and either accept or reject the plan within 15 days. The State Board
must report to the Joint Legislative Education Oversight Committee by January 1, 1999,
on these plans and on the use of these funds. Section 9.4 became effective July 1, 1998.
RJ)

ABC's High School Accountability Model, S.L. 1998-212, Sec. 9.5 (SB 1366, Sec. 9.5)
directs the State Board of Education (Board) to continue to improve its standards for
determining whether high schools meet or exceed their projected levels of improvement
in student performance. Section 9.5 also urges the Board to consider including in its
standards: (i) improvement in individual students' performance; (ii) dropout rates; and
(1ii) student enrollment and achievement in courses required for graduation, advanced

placement courses, or other upper level courses. Section 9.5 took effect July 1, 1998.
(RJ)

School Activity Bus Use Authorized Under Certain Circumstances, S.L. 1998-212,
Sec. 9.9 (SB 1366, Sec. 9.9) amends G.S. 66-58(c), the Umstead Act, to allow a nonprofit
corporation or a unit of local government to use public school activity buses to provide
transportation for school-aged and preschool-aged children, their caretakers, and their
instructors to and from activities on the property of the corporation or local government,
as applicable. The local board of education that owns the bus must ensure that the driver
is licensed to operate the bus and that the corporation or local government, as applicable,
has adequate liability insurance. Section 9.9 became effective July 1, 1998. (RJ)

School Board Quick Take, S.L. 1998-212, Sec. 9.10 (SB 1366, Sec. 9.10) amends G.S.
40A-42(a) to add local boards of education and any combination of boards of education
to the list of units of local government that acquire title to property and the right to
immediate possession when they acquire property by condemnation for specific purposes.

The local boards must be acquiring the property for school facilities as allowed under
G.S. 115C-517. Section 9.10 took effect July 1, 1998. (RJ)

Charter Schools, S.L. 1998-212, Sec. 9.14A (SB 1366, Sec. 9.14A) amends Chapter 135
of the General Statutes to require each charter school board of directors to make an
irrevocable, written election as to whether it will become a participating employer so that
its employees may join the State Retirement System, the State Health Plan, or both.
Charter schools whose boards do not elect to participate in either or both systems will
continue to receive the funds for the employers' contributions to these plans. The
amendments to Chapter 135 also allow charter school employees, upon their subsequent
return to a public school or State employment, to "buy back” years of service for the time
they were employed in a charter school whose board of directors did not elect to become
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a participating employer in the Retirement System. To be eligible for this "buy-back", an
employee will be required to have at least five years of creditable service. Section 9.14A
became effective October 30, 1998, and applies to charter schools currently in operation
and those to be approved in the future. (RJ)

Testing, S.L. 1998-212, Sec. 9.15(b) (SB 1366, Sec. 9.15(b)) amends G.S. 115C-
174.11(c)(1) to direct the State Board of Education (Board) to develop and implement a
study that will create an exception to the general prohibition on standardized testing in
kindergarten, first grade, and second grade. This study will allow 12 local school
administrative units to volunteer to administer a standardized test at the end of second
grade in order to establish the baseline used to measure academic growth at the end of
third grade. Currently, the Board administers the third grade end-of-grade test at the
beginning of third grade for the purpose of establishing this baseline. If the Board
determines the administration of a standardized test at the end of second grade is more
reliable for the purpose of establishing the baseline, then the Board may change the test
date for additional school units. The amendment specifies that the baseline
measurements administered at the end of second grade are not public records. The Board
must report to the Joint Legislative Education Oversight Committee by October 15, 2000,
on the results of this study. Section 9.15(b) took effect July 1, 1998. (RJ)

Substitute Teachers, S.L. 1998-212, Sec. 9.16 (SB 1366, Sec. 9.16) amends G.S. 115C-
12(8) to change the method of determining substitute teacher pay. Under former law, the
State Board of Education was directed to establish the pay. The amendment sets the
minimum pay for substitutes who hold a teaching certificate to 65% of the daily pay rate
of an entry-level teacher with an "A" certificate and for substitutes who do not hold a
teaching certificate to 50% of that daily pay rate. The pay of noncertified substitutes
cannot exceed the pay of certified substitutes. Section 9.16 also allows local boards of
education to use State funds for substitutes to hire full-time substitutes. Local boards
with higher than the State average number of substitute teacher days must determine the
reason for the high average and develop a plan to decrease their average. Section 9.16
becomes effective January 1, 1999. (RJ)

Tort Liability/School Buses, S.L. 1998-212, Sec. 9.17 (SB 1366, Sec. 9.17) amends
G.S. 115C-257 to increase from $600 to $3,000 the amount the Attorney General may
pay for reasonable medical expenses for each pupil accidentally injured or killed while
riding on, boarding, or alighting from a school bus operated by a local school
administrative unit. Section 9.17 also amends G.S. 143-300.1 to provide for claims of
negligence of transportation safety assistants and monitors on school buses to be heard by
the Industrial Commission and for these claims to be defended by the Attorney General.

Section 9.17 took effect July 1, 1998, and applies to claims arising on or after that date.
RJ)

School Calendar, S.L. 1998-212, Sec. 9.18(b) (SB 1366, Sec. 9.18(b)) amends G.S.

115C-84.2 to require local boards of education and individual schools to give at least 14
calendar days' notice before requiring a teacher to work instead of taking vacation leave.
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A teacher may waive this notice. Beginning with the 1999-2000 school year, the number
of consecutive days during which teacher attendance cannot be required increases from
30 to 42. A local board or principal may request that a teacher elect to work on one of
these 42 days instead of on another scheduled workday. Section 9.18(b) took effect July
1,1998. (R)

Teaching Fellows Program, S.L. 1998-212, Sec. 9.19(a) (SB 1366, Sec. 9.19(a))
amends G.S. 115C-363.23A to increase from $5,000 to $6,500 the amount of the four-

year Teaching Fellows scholarship loans. Section 9.19(a) became effective July 1, 1998.
(RJ)

Limited English Proficiency, S.L. 1998-212, Sec. 9.20 (SB 1366, Sec. 9.20) directs the
State Board of Education to: (i) develop guidelines for identifying and serving students
with limited proficiency in the English language; (ii) review and revise, if needed to meet
local needs, its certification requirements for teachers of these students; (iii) coordinate
with the Board of Governors of The University of North Carolina (BOG) in order to
provide certification programs throughout the State; (iv) identify or develop programs for
instructional personnel to enable them to serve these children in the regular classroom;
and (v) collaborate with the BOG and the State Board of Community Colleges in order to
provide these programs for instructional personnel at various locations in the State. This
section also amends G.S. 115C-238.29H(a) to direct the State Board of Education to
allocate to a charter school an additional amount of funds for children who have limited
proficiency in the English language and who attend that school. Section 9.20 became
effective July 1, 1998. See also Studies below. (RJ)

Driving Eligibility Certificates, S.L.. 1998-212, Sec. 9.21 (SB 1366, Sec. 9.21) amends
G.S. 20-11(n)(4) and G.S. 115C-566 to expand the list of school personnel who may sign
driving eligibility certificates to include persons who provide academic instruction in the
home that a court determined before July 1, 1998, complied with the compulsory
attendance law. Section 9.21 took effect July 1, 1998. (RJ)

Building Level Reports on School Funding, S.L. 1998-212, Sec. 9.23 (SB 1366, Sec.
9.23) amends G.S. 115C-12(18) to add a new subsection that requires the State Board of
Education to modify the Uniform Reporting System to provide information on the use of
funds at the unit and school building level. This information must enable the General
Assembly to determine expenditures for personnel at the unit and school level, and must
allow for tracking of other specified expenditures. The revised System is to be
implemented beginning with the 1999-2000 school year. Section 9.23 took effect July 1,
1998. (RJ)

Dues Deduction for Retirees, S.L. 1998-212, Sec. 9.24 (SB 1366, Sec. 9.24) adds a new
G.S. 135-18.8 to Article 1 of Chapter 135 of the General Statutes. This new section
allows members of a domiciled employees' association of at least 2,000 members, most of
whom are State or public school employees, to authorize dues deductions from their
retirement benefits payable to the applicable association. This plan of deductions is
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voided if the association engages in collective bargaining with the State, any political
subdivision of the State, or any local school administrative unit. Section 9.24 becomes
effective January 1, 1999, and applies to retirement benefits paid on or after that date.

Replacement of Student Information System, S.L. 1998-212, Sec. 9.26 (SB 1366, Sec.
9.26) directs the State Board of Education (Board) to develop a replacement for the
current Student Information System (System) to provide information with respect to
operations, personnel, and hardware in the most cost-effective manner. The Board must
emphasize applications that maintain student records and accountability data, and that
facilitate the transfer of student records to other school units or institutions of higher
education. The System must follow guidelines set by the Information Resources
Management System. The Board may develop pilots to test the system. The Board must
provide periodic reports on the development of the new system to the Joint Legislative
Education Oversight Committee, and must report to the 1999 General Assembly on the
implementation of the pilot projects. Section 9.26 took effect July 1, 1998. (RJ)

Early Childhood Education and Development Initiatives Reform, S.L. 1998-212,
Sec. 12.37B (SB 1366, Sec. 12.37B). See CHILDREN AND FAMILIES.

Permit Retired Teachers to Work as Substitute Teachers in Public Schools or as
Teachers in Low-Performing Schools Without Losing Retirement Benefits, S.L.
1998-212, Sec. 28.24 (SB 1366, Sec. 28.24), as amended by S.L. 1998-217, Sec. 67 and
67.1 (SB 1279, Sec. 67 and 67.1), amends G.S. 135-3(8)c. to exclude the following
earnings from the computation of retirement benefits of a public school teacher who has
been retired for at least 12 months and who has not been employed, other than as a
substitute teacher, with a public school for at least 12 months: (i) earnings while
employed on a substitute or interim basis in a public school; (ii) earnings while employed
in the teacher's area of certification in a public elementary or middle school designated as
low-performing where at least 48% of the students were below grade level during at least
one of the two years before the designation or in a high school designated as low-
performing, and while continuing to be employed in that school for the two school years
after the removal of this designation; or (iii) earnings while employed in the teacher's area
of certification in a geographical area where the State Board of Education has determined
there is a shortage of teachers in that area of certification. A person who is employed
under this section is considered a probationary teacher. The Department of Public
Instruction must certify to the Retirement System that a beneficiary is employed under
this section. Section 28.24 also amends G.S. 115C-316 by adding a new subsection that
prohibits local boards of education from paying a retired teacher more than the employee
would have received on the teacher salary schedule, excluding longevity, if the employee
had not retired. G.S. 115C-325(a) is amended by adding a new subdivision that defines a
retired teacher as (i) a Retirement System beneficiary who has been retired at least 12
months, (ii) one who has not been employed in any capacity, other than as a substitute
teacher, with a local board of education for at least 12 months, (iii) one who had
satisfactory performance, as determined by a local board of education, during the last year
of employment by that board, and (iv) one who is employed to teach as a probationary
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teacher under G.S. 135-3(8)c. Section 28.24 becomes effective January 1, 1999, and
expires June 30, 2003. (RJ)

Sales Tax Refund for Schools, S.L.. 1998-212, Sec. 29A.4 (SB 1366, Sec. 29A.4). See
TAXATION.

Civil Penalties Law Clarified, S.L. 1998-215 (SB 882), as amended by S.L. 1998-217,
Sec. 60 (SB 1279, Sec. 60), amends the statutes of a number of State agencies by
requiring these agencies to deposit the clear proceeds of specified civil penalties and
forfeitures into the Civil Penalty and Forfeiture Fund (Fund). In 1997, the General
Assembly created the Fund, which consists of the clear proceeds of all civil penalties and
civil forfeitures that are collected by a State agency and that are payable to the county
school fund under Section 7 of Article IX of the State Constitution. These proceeds are
transferred from the Fund to the State School Technology Fund, and then they are
allocated to local school units on the basis of average daily membership. S.L. 1998-215
became effective October 31, 1998. (RJ)

Miscellaneous Education Changes, S.L. 1998-220 (SB 1125) makes the following
changes, many of which are clarifying, to the laws governing the public schools: (i)
amends G.S. 115-102.5(b) to substitute President Pro Tempore for President of the Senate
as the person who appoints one of the cochairs of the School Technology Commission;
(i1) amends G.S. 115C-105.36(b) to encourage school systems to make available ABC's
bonuses to teachers and teacher assistants by each employee's first regular paydate
following the school systems' receipt of the funds, and to require that the funds be made
available no later than the second regular paydate; (iii) for ABC's bonuses at the end of
the 1998-99 school year and thereafter, deletes the authority for the teachers and teacher
assistants to develop and vote on a plan to use the funds for any other lawful purpose; (iv)
amends G.S. 115C-244 and G.S. 115C-245 to clarify that the superintendent or
superintendent's designee develops the bus assignment plan; (v) amends G.S. 115C-290.8
to exempt from the school administrators exam those individuals who obtained or
renewed a State administrator/supervisor certificate at any time during the five years
preceding January 1, 1998, even if they were not engaged in school administration during
those years, and to direct the State Board to adopt policies governing the requirements for
certification of out-of-state school administrators; (vi) amends G.S. 115C-174.11(b) to
move the competency test from tenth to ninth grade in order to provide an additional year
to offer remediation to students who fail the exam; (vii) amends G.S. 115C-391 to
authorize the superintendent or the local board to suspend for one year a student who
brings a gun onto school property, to authorize the superintendent, upon the
recommendation of the principal, to remove to an alternative educational setting a student
who assaults another person on school property or at a school-related or -sponsored
activity, and to allow these decisions to be appealed to the local board, subject to judicial
review; (viii) amends G.S. 115C-276(r) to clarify that the superintendent must keep data
on students who are suspended more than 10 days; (ix) amends G.S. 115C-74.11(c) to
require students who fail the eighth grade end-of-grade tests to be provided with remedial
assistance calculated to prepare these students to pass the competency test; (x) amends
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G.S. 115C-403(b) and 115C-288 to prohibit (except as is allowed under the federal
Family Educational Rights and Privacy Act) principals or their designees from
withholding a student record upon the receipt of a request from a school to which the
student is transferring; and (xi) amends G.S. 115C-287.1 to allow the term of initial
school administrator contracts, beginning with those entered into on or after the effective
date, to be for less than 12 months if the contract becomes effective on or before
September 1. See also Studies below. S.L. 1998-229 took effect November 5, 1998. (RJ)

Teacher Certification Waivers, S.L. 1998-226 (SB 1124) creates a new section, G.S.
115C-296.1, to provide an alternative method of teacher certification when a local board
of education determines there is or anticipates there will be a shortage of qualified
teachers with North Carolina teaching certificates. If the board makes that determination,
the board may employ: (i) individuals with out-of-state teaching certificates that do not
meet North Carolina certification requirements; and (ii) individuals with subject matter
knowledge and relevant experience, but no teaching certificate. Any individual employed
under this act must have at least a bachelor's degree and be eligible to be re-employed by
his or her prior employer. If the individual is certified to teach in another state, the
person must have at least one year of relevant classroom teaching experience and the out-

of-state certification must relate to the grade or subject matter the individual is hired to
“teach. If the individual has one year of full-time classroom teaching experience at a
university, college or community college, the experience must be relevant to the grade or
subject matter the individual is hired to teach. If the individual has three years of other
experience, the individual's college degree and experience must be relevant to the grade
or subject matter the individual is hired to teach. The local board may employ this
individual for one year under a provisional teaching certificate. If the individual is
employed, the local board must: (i) develop a plan to determine the individual's
competence as a teacher; (ii) review the performance of students taught by the individual,
(iii) provide a mentor teacher if the individual does not have at least one year of
classroom teaching experience; (iv) have a school administrator observe the individual at
least three times during the year; (v) have a teacher observe the individual at least once
during the year; and (vi) have a school administrator evaluate the individual at least once
during the year. An individual who had been certified to teach in another state and who is
employed under this section is eligible to receive a North Carolina teaching certificate
upon re-employment by the local board. An individual who was not previously certified
is eligible for North Carolina certification if the individual passes the exams required for
certification within the first year of employment under this section and is reemployed by
the local board. If an individual who was not previously certified does not pass the
certification exams during the first year of employment, then the current requirements for
lateral entry apply. Those requirements allow individuals up to five years to complete the
course work and pass the exams required for certification. S.L. 1998-226 also directs
local boards of education to report semi-annually the number of individuals employed as
teachers under this act. S.L. 1998-226 took effect November 5, 1998, but will expire
September 1, 2002. However, it will remain in effect for any individual employed under
the act before September 1, 2002. (RJ)
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Community Colleges

Community College Purchasing Flexibility, S.L. 1998-68 (HB 1368) creates a new
section, G.S. 115D-58.14, which allows a community college to purchase supplies,
equipment, and materials from noncertified sources if the college can find the same item
for less, including cost of delivery, and the cost of the purchase does not exceed the bid
level benchmark. The State Board of Community Colleges and the Department of
Administration must develop policies and procedures for monitoring these purchases.
S.L. 1998-68 took effect July 30, 1998. (SI)

Community College Sale of Donated Land, S.L. 1998-72 (HB 1541), as amended by
S.L. 1998-217, Sec. 39 (SB 1279, Sec. 39), amends G.S. 115D-15 by adding a new
subsection that allows a board of trustees to sell or lease property donated to the college
and use the proceeds for the educational purposes specified by the donor. The board of
trustees must use the procedures cities and counties use when selling property. Any sale
or lease must comply with rules adopted by the State Board of Community Colleges.
S.L. 1998-72 became effective July 30, 1998. (SI)

Community Colleges’ Lease Purchase Authority, S.L. 1998-111 (HB 1369) creates a
new section, G.S. 115D-58.15, to allow a board of trustees of a community college to
enter into lease purchase or installment purchase contracts for equipment. Contracts for
more than $100,000 or for a term of more than three years are subject to review and
approval. If the source of funds for payment of the obligation by the community college
is intended to be local funds, the contract must be approved by resolution of the tax-
levying authority. If the source of funds is intended to be State funds, the contract must
be approved by resolution of the State Board of Community Colleges. The State Board
of Community Colleges must adopt policies and procedures governing the review and
approval process. S.L. 1998-111 took effect August 20, 1998. (SI)

Reporting Requirements, S.L. 1998-212, Sec. 10.8 (SB 1366, Sec. 10.8) directs the
State Board of Community Colleges to develop an action plan to improve the timelines
and accuracy of the data that are required to be reported to the State Board by each
institution of the North Carolina Community College System. The plan must include
withholding State funds from the institution if an institution is not in compliance. This
plan must be approved and implemented by October 30, 1998. Section 10.8 became
effective July 1, 1998. (SI)

Community College Tuition Waiver, S.L. 1998-212, Sec. 10.12 (SB 1366, Sec. 10.12)
states the intent of the General Assembly to provide a tuition waiver for up to two years,
to the extent that funds are appropriated expressly for that purpose, to deserving State
high school graduates who enroll full-time in a North Carolina community college within
six months of graduation. Section 10.12 became effective July 1, 1998. (SI)
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Universities

NCSU Centennial Campus, S.L. 1998-159 (HB 1737) amends the definition of the
Centennial Campus of North Carolina State University at Raleigh (Centennial Campus)
found in G.S. 116-198.33(4) to include certain specific properties, including the College
of Veterinary Medicine. G.S. 116-198.34 is amended to delete the 40 year limit on land
and building leases at Centennial Campus. Rental agreements for space in buildings on
Centennial Campus made for 10 years or less do not require the approval of the Governor
and Council of State but are subject to approval by the Board of Governors of The
University of North Carolina (BOG). G.S. 116-198.34 is also amended by adding a new
subdivision (8a) to clarify that the BOG has the power to designate the real estate and
appurtenant facilities that comprise the Centennial Campus. G.S. 146-30 is amended to
provide that no service charge shall be deducted for the State Land Fund from the
proceeds of any lease of State lands designated as part of Centennial Campus. G.S. 146-
27 is amended to provide that 99 years is the maximum length for any lease or rental of
land owned by the State. The section became effective September 28, 1998. (SK)

Incentive Scholarship Program for Native Americans, S.L. 1998-212, Sec. 11.2 (SB
1366, Sec. 11.2) amends Section 17.3(a) of the Chapter 769 of the 1993 Session Laws so
that the scholarships under the Incentive Scholarship Program for Native Americans have
a maximum value of $3,000 per recipient per academic year and are to be awarded after
all other need-based grants have been included in the recipient's financial aid package.
The maximum amount of a scholarship may not exceed the cost of attendance budget

used to calculate the financial aid less the other need-based aid received. The section
became effective July 1, 1998. (SK)

East Carolina Doctoral II Classification, S.L. 1998-212, Sec. 11.6 (SB 1366, Sec. 11.6)
allocates funds to East Carolina University (ECU) to make enhancements necessary to
meet the needs of a Doctoral II institution, including adding additional faculty, increasing
faculty salaries, and increasing the number of graduate student remissions. ECU shall
report to the Board of Governors of The University of North Carolina, the Office of State
Budget and Management, and the Fiscal Research Division on the allocation of the funds.
The section became effective July 1, 1998. (SK)

UNC Health Care System Governance/Management Flexibility--East Carolina
University Medical Faculty Practice Plan Management Flexibility, S.L. 1998-212,
Sec. 11.8 (SB 1366, Sec. 11.8) rewrites the provisions in Chapter 116 of the General
Statutes governing the University of North Carolina Hospitals, creates two new statutory
entities, and makes a number of conforming changes to related statutes.

G.S. 116-37 is repealed, renamed and rewritten. Formerly entitled "University of
North Carolina Hospitals at Chapel Hill" (UNCH-CH), the section is renamed
"University of North Carolina Health Care System" (UNC-HCS). UNC-HCS is
designated an affiliated enterprise of The University of North Carolina. All the rights and
obligations of UNCH-CH are transferred to UNC-HCS, and both UNCH-CH and the
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clinical patient care programs of the Medical School at UNC-Chapel Hill are to be
governed by the board of directors of UNC-HCS (HCS Board). The HCS Board shall
consist of six to eight voting ex officio members including the President of The
University of North Carolina (President), the chief operating officer of UNC-HCS, two
administrative officers from UNC-Chapel Hill (UNC), two members of the UNC-CH
School of Medicine faculty, plus the President of UNCH-CH and the Dean of the School
of Medicine if they are not otherwise appointed. There also shall be 9 to 21 appointed
voting members. The HCS Board shall determine the number of appointed members and
shall submit to the President at least twice as many candidates. The President shall select
the members from the nominees, and the Board of Governors of The University of North
Carolina (BOG) shall ratify that selection. A member of the HCS Board may not be a
member of the BOG, a member of a board of trustees of a UNC constituent institution, or
a State officer or State employee. Members serve four-year terms, and may not serve
more than two consecutive terms. The members of the former UNCH-CH board shall
finish their terms as members of the HCS Board. The HCS Board may adopt policies,
rules, and regulations regarding UNC-HCS. Decisions by the HCS Board are final, but
may be appealed in writing to the BOG. The Board of Trustees of UNC-CH, the
Chancellor of UNC-CH, and the HCS Board shall forward to the President at least two
candidates for the position of executive and administrative head (CEO) of UNC-HCS.
The President shall nominate a candidate for selection by the BOG. The CEO shall have
complete authority to formulate proposals, recommendations, and policies for adoption
by the HCS Board regarding the programs and activities of UNC-HCS.

A new section, G.S. 116-40.6, is created entitled "East Carolina University
Medical Faculty Practice Plan" (ECU-MFPP). ECU-MFPP is designated a division of
the School of Medicine at East Carolina University (ECU) with authority to operate the
clinical programs and facilities of the medical school, to provide medical care, and to
provide training to physicians and other health care professionals. The Board of Trustees
of ECU, which may adopt policies and procedures regarding personnel, purchases, and
property transactions, governs ECU-MFPP.

In order to achieve greater flexibility, UNC-HCS and ECU-MFPP are exempt
from a number of laws governing State agencies. The employees of UNC-HCS and
ECU-MFPP are State employees and are subject to the provisions in Chapter 126 of the
General Statutes governing political activity, equal employment and compensation
opportunities, privacy of employee records, and protection for reporting improper
governmental activities. However, the respective governing boards may adopt pay
schedules, position classifications, and policies related to employee dismissal, demotion,
or discipline. The boards also may determine annual leave, sick leave, and holidays.
Policies regarding employees who are faculty members of the respective schools of
medicine must be consistent with faculty policies adopted by the BOG. Individuals who
have obtained career State employee status on or before October 31, 1998, shall retain
that status and are not subject to discipline and discharge policies adopted after that date.
UNC-HCS and ECU-MFPP are exempt from the provisions in Chapter 143 of the
General Statutes governing State purchase and contract, the disposition of surplus
property, and contracts to obtain consultant services. The respective governing boards
may each adopt rules to perform the functions of the Department of Administration in
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acquiring or disposing of any interest in real property. However, both entities are
prohibited from encumbering property. Real property acquisitions do not require prior
approval by the Governor and the Council of State under Article 6 of Chapter 146 of the
General Statutes. The Attorney General must review acquisitions as to form, and each
board must file a report with the Governor and Council of State after acquiring real
property. UNC-HCS and ECU-MFPP are exempt from the provisions of Chapter 143 of
the General Statutes that relate to Department of Administration review and approval of
construction plans and specifications, preliminary studies and cost estimates, and letting
contracts for construction of State buildings. The respective governing boards may adopt
policies regarding fee negotiations for all design contracts and letting of all construction
contracts, for performing the duties of obtaining certificates of compliance, for using
open-ended design agreements, and for using standard contracts for design and
construction.

The rewritten G.S. 116-37 also contains provisions regarding finances,
patient/health care system benefits, reports, and patient information that apply to UNC-
HCS only. UNC-HCS is subject to the Executive Budget Act and the CEO is responsible
for all aspects of budget preparation, budget execution, and expenditure reporting. The
CEO may expend operating funds, including State funds, for the direct benefit of a patient
if the CEO determines the expenditure would result in a financial benefit to UNC-HCS.
The expenditures may not exceed $7500 per patient per admission and are subject to
certain restrictions. The CEO and the President must report annually to the Joint
Legislative Commission on Governmental Operations on the operations and financial
affairs of UNC-HCS. UNC-HCS must request, verbally and in writing, that each patient
disclose his or her social security number. If the patient does not disclose the social
security number, UNC-HCS shall deny the patient the benefits and privileges of UNC-
HCS to the maximum extent permitted by federal law and regulations.

G.S. 96-8(6)k., regarding eligibility for unemployment insurance, is amended to
exempt from the definition of "employment" service performed as a resident by an
individual who has completed a four-year course in medical school, provided that the
service is performed for and while in the employment of a nonprofit organization created
to provide medical services to a targeted socio-economically disadvantaged group within
North Carolina.

Section 11.8 became effective November 1, 1998. (KG)

UNC Applications Pool, S.L. 1998-212, Sec. 11.9 (SB 1366, Sec. 11.9) directs the
Board of Governors of The University of North Carolina (BOG) to develop a system for
sharing among the constituent institutions certain applications from North Carolina
residents. The BOG may collaborate with the State Board of Community Colleges and
the private colleges and universities in developing the system. The BOG shall report to
the Joint Legislative Oversight Committee no later than January 15, 1999, on its progress
in developing the system. The section became effective July 1, 1998. (SK)

Align UNC Professional Development Programs, S.L. 1998-212, Sec. 11.12 (SB 1366,

Sec. 11.12) amends G.S. 116-11, effective July 1, 1998, to direct the Board of Governors
of The University of North Carolina (BOG) to create a board of directors for the UNC
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Center for School Leadership Development and to decide the board's powers and duties.
Effective January 1, 1999, the Model Teacher Consortium is transferred to the BOG from
the Department of Public Instruction. The program shall be coordinated within the UNC
Center for School Leadership Development. See also Studies, Referrals to Departments,
Agencies, Etc. (SK)

Increase The Number of School Administrator Programs that may be Established
by UNC Board of Governors, S.L.. 1998-212, Sec. 11.13 (SB 1366, Sec. 11.13) amends
G.S. 116-74.21(b) to increase from eight to nine the number of school administrator
programs. The Master of School Administration program at North Carolina State
University (NCSU) shall be one of the nine programs established. NCSU shall cooperate
with North Carolina Central University and The University of North Carolina at Chapel
Hill through the use of distance education and sharing of faculty expertise. The section
became effective July 1, 1998. (SK)

Studies

Referrals to Existing Committees

‘Study DWI Forfeiture Provisions, S.L. 1998-182, Sec. 37 (SB 1336, Sec. 37) directs

the Joint Legislative Education Oversight Committee to study the effect of the forfeiture
provisions under the act and their financial impact on county boards of education. The
Committee is to recommend ways to improve the effectiveness and efficiency of the
procedure. The Committee may report to the 1999 General Assembly. (RJ)

Community College Tuition Study, S.L. 1998-212, Sec. 10.9 (SB 1366, Sec. 10.9)
directs the Joint Legislative Education Oversight Committee to study community college
tuition in light of recent proposals intended to maximize the opportunities of North
Carolina residents to continue their education after high school, and federal “Hope
Scholarships”. The Committee shall report the results of its study to the Appropriations
Subcommittees on Education of the Senate and the House by January 15, 1999. (SI)

Study Special Education Obligations of Department of Correction, S.L. 1998-212,
Sec. 17.15 (SB 1366, Sec. 17.15). See CRIMINAL LAW.

Referrals to Departments, Agencies, Etc.

American Sign Language, S.L. 1998-131, Sec. 10(c) (HB 1477, Sec. 10(c)) directs the
Board of Governors of The University of North Carolina and the State Board of
Community Colleges to study methods to assure that faculty who teach American Sign
Language are highly qualified and competent. These Boards must report to the
Appropriations Subcommittees on Education and Health and Human Services by March
1, 1999, on this study. This provision became effective July 1, 1998. (RJ)
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Program Accessibility, S.L. 1998-131, Sec. 11 (HB 1477, Sec. 11) directs the Board of
Governors of The University of North Carolina to assess the accessibility of programs for
deaf and blind students, and to report to the General Assembly by December 1, 1998.
This provision became effective July 1, 1998. (RJ)

Communication Methods for Deaf and Hard of Hearing Children, S.L. 1998-131,
Sec. 12 (HB 1477, Sec. 12) directs the Secretary of Health and Human Services to
contract for the design of a longitudinal study of deaf and hard of hearing children to

assess communication methods used and student performance. This provision became
effective July 1, 1998. (RJ)

Certification for Residential School Teachers, S.L. 1998-131, Sec. 14 (HB 1477, Sec.
14) as amended by S.L. 1998-212, Sec. 12.3C(c) (SB 1366, Sec. 12.3C(c)) directs the
State Board of Education, in consultation with the Secretary of Health and Human
Services, to evaluate the certification requirements for teachers at the Governor Morehead
School and the three State Schools for the Deaf in light of the specific educational needs
at those schools. The Board must determine what types of certificates these teachers
should hold and whether dual certificates are appropriate. The Board must revise its
policies, rules, and regulations if appropriate and must report to the Senate
Appropriations Subcommittees on Education and Health and Human Resources and the
House of Representatives by April 15, 1999. This provision became effective July, 1,

1998. (RJ)

Year-Round Schools Task Force, S.L. 1998-133 (HB 1478) directs the Department of
Public Instruction to study and make recommendations regarding the removal of the
barriers that prevent local boards of education from providing year-round schools for all
grade levels. The task force will report the results of the study to the State Board of
Education and the Joint Legislative Education Oversight Committee before May 15,
1999. The State Board must disseminate results to local boards no later than June 15,
1999. The section became effective September 11, 1998. (SK)

Principal Salary Studies, S.L. 1998-212, Sec. 9.7 (SB 1366, Sec. 9.7) authorizes the
State Board of Education to study principals' salaries. The Board must report the results
of this study to the Joint Legislative Education Oversight Committee by January 1, 1999.
This section became effective July 1, 1998. (RJ)

Testing, S.L. 1998-212, Sec. 9.15(b) (SB 1366, Sec. 9.15(b)) directs the State Board of
Education to study standardized testing. See Public Schools above. (R])

LEP Teachers, S.L. 1998-212, Sec. 9.20(c) and 9.20(e) (SB 1366, Sec. 9.20(c) and
9.20(e)) direct the Board of Governors of The University of North Carolina to examine
the provision of English as a Second Language (ESL) certification programs through
distance learning methods and off-campus programs, and direct the State Board of
Education to survey local school units to evaluate their ability to recruit and retain ESL
certified teachers. The State Board must report the survey results by December 15, 1999,
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to the Joint Legislative Education Oversight Committee. This section became effective
July 1, 1998. (R))

Supplanting of Small School System Supplemental Funding, S.L. 1998-212, Sec.
9.27(d) (SB 1366, Sec. 9.27(d)) directs the State Board of Education to analyze whether
counties have used small school supplemental funds to supplant local current expense
funds. The Board is to report to the Joint Legislative Education Oversight Committee by
May 1, 1999, on its analysis. Section 9.27 became effective July 1, 1998. (RJ)

Community College Independent Study of Capital Budget, S.L. 1998-212, Sec. 10.1
(SB 1366, Sec. 10.1) directs the State Board of Community Colleges (Board) to contract
with an outside consultant to review the community college capital allocation process and
recommend modifications to make the process more equitable. The consultant also will
study performance budget measures and recommend options for allocating community
college funds on a performance budgeting basis. The State Board must report to the Joint
Legislative Appropriations Subcommittees on Education and the Fiscal Research

- Division by February 1, 1999. This section became effective July 1, 1998. (SI)

Annual Review Accountability Enhanced, S.L. 1998-212, Sec. 10.5 (SB 1366, Sec.
10.5) directs the State Board of Community Colleges (Board) to review the current
program review standards to ensure a higher degree of program accountability so that
programs meet the needs of students, employers, and the general public. The Board must
establish appropriate levels of performance for each measure based on sound
methodological practices, and make an interim report to the Joint Legislative Education
Oversight Committee and to the Fiscal Research Division by November 1, 1998, and a
final report by February 1, 1999. This section became effective July 1, 1998. (SI)

Development of Management Information System, S.L. 1998-212, Sec. 10.6 (SB
1366, Sec. 10.6) directs the State Board of Community Colleges (Board) to develop a
plan for an efficient and effective technology and management information system. The
plan shall identify the technology and management information needs of the local
colleges and the Department of Community Colleges, the cost of meeting these needs,
and the benefits of meeting them. The Board will report to the Joint Legislative Education
Oversight Committee by February 1, 1999. This section became effective July 1, 1998.

(8D

Cooperative High School Education Program Accountability, S.L. 1998-212, Sec.
10.7 (SB 1366, Sec. 10.7) directs the State Board of Community Colleges and the State
Board of Education to create a joint task force to study the existing policies for
cooperative high school education programs and to recommend changes necessary to
improve the programs’ success and accountability. The goal of the General Assembly is
to increase the number of qualified high school students participating in cooperative high
school education programs provided by local community colleges through programs that
do not duplicate high school Advanced Placement courses and that minimize overlapping
costs to the State for public schools and community colleges. The Boards must report
their findings and recommendations to the Joint Legislative Education Oversight
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Committee and the Fiscal Research Division by March 1, 1999. This section became
effective July 1, 1998. (SI)

Hospitality and Tourism Job Training Programs, S.L. 1998-212, Sec. 10.10 (SB
1366, Sec. 10.10) directs the State Board of Community Colleges to study hospitality and
tourism job training programs offered in North Carolina community colleges. The State
Board must collaborate with the Board of Governors of The University of North Carolina,
the State Board of Education, and the Department of Commerce to improve articulation
between institutions with regard to hospitality and tourism job training programs, and
shall report jointly to the Joint Legislative Education Oversight Committee by April 1,
1999. This section became effective July 1, 1998. (SI)

Community College to Serve Anson and Union Counties, S.L. 1998-212, Sec. 10.13
(SB 1366, Sec. 10.13) directs the Union County Commissioners and the Anson County
Commissioners to develop and submit to the State Board of Community Colleges (State
Board) by February 1, 1999, one of the following proposals: (i) a contract for
establishment of a new multicampus community college to serve the two counties, (ii) a
proposal for separate community colleges to serve the two counties, or (iii) another
proposal for providing access to community college courses to the citizens of Union and
Anson Counties.

If the two boards of county commissioners fail to submit a joint proposal, the
State Board must, by February 28, 1999, and after consultation with the Joint Legislative
Education Oversight Committee, use funds within the Department’s budget to employ an
independent consultant to study the issue. The State Board will report its
recommendations, based on the consultant’s report, to the Appropriations Committees of
the Senate and the House prior to May 1, 1999. This section became effective July 1,
1998. (SD)

UNC Equity Funds/Capital Facilities Study, S.L. 1998-212, Sec. 11.4 (SB 1366, Sec.
11.4) amends the study of the equity and adequacy of the physical facilities of the
constituent institutions. The Board of Governors of The University of North Carolina
(BOG) shall contract with a private consulting firm to conduct an assessment of capital
funding needs for each campus. The needs assessment shall include a capital spending
plan for the next 10 years to aid the General Assembly in making funding decisions. The
BOG and the consultant shall make interim progress reports to the General Assembly on
a periodic basis. The BOG shall report the results of its study and plan to the General
Assembly by April 15, 1999. The section became effective July 1, 1998. (SK)

UNC Distance Education, S.L. 1998-212, Sec. 11.7 (SB 1366, Sec. 11.7) directs the
Board of Governors of The University of North Carolina (BOG) to track the funds used
for providing off-campus courses in order to determine the cost of providing the
programs. The BOG shall conduct an evaluation including a comparison of the costs and
quality of on-campus delivery of similar programs and the impact on access to higher
education. The BOG shall make a preliminary report to the General Assembly by May 1,
2000. Subsequent evaluations, including recommendations for changes, shall be made to
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the Joint Legislative Education Oversight Committee at least biennially. The section
became effective July 1, 1998. (SK)

Align UNC Professional Development Programs, S.L. 1998-212, Sec. 11.12 (SB 1366,
Sec. 11.12) directs the Board of Governors of The University of North Carolina (BOG) to
study and recommend any statutory or organizational changes to assure oversight and
coordination of the professional development programs in the UNC Center for School
Development Leadership. The study shall include whether the existing boards of the
individual professional development programs should be made advisory to the Board of
Directors of the UNC Center for School Development Leadership. The BOG shall make
its report and recommendations to the Joint Legislative Education Oversight Committee
by December 15, 1998. The section became effective July 1, 1998. (SK)

Collaborative Efforts to Improve Quality of Academic Programs at Residential
Schools/Program Review, S.L. 1998-212, Sec. 12.3C (SB 1366, Sec. 12.3C). See
HUMAN RESOURCES.

Study Principals' Safe Schools Bonus, S.L. 1998-220, Sec. 17 (SB 1125, Sec. 17)
directs the State Board of Education (Board) to evaluate the allocation of the one percent
bonus that goes to principals and assistant principals in schools that meet local goals for
maintaining safe and orderly schools. The Board must report the results of this
evaluation to the Joint Legislative Education Oversight Committee by December 31,
1998. This section became effective July 1, 1998. (RJ)

Proposal for Lateral Entry Teacher Licensure Program, S.L. 1998-220, Sec. 18 (SB
1125, Sec. 18) directs the State Board of Education and the Board of Governors of The
University of North Carolina to develop a proposal for a statewide lateral entry teacher
licensure program. These Boards must report this proposal to the Joint Legislative
Education Oversight Committee by September 1, 1999. The Joint Legislative Education
Oversight Committee must review the proposal and report any suggested legislation to
the General Assembly by May 1, 2000. This provision became effective November 5,
1998. (R))
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EMPLOYMENT
[Karen Cochrane-Brown (KCB), Bill Gilkeson (WRG), Theresa Matula (TM)]

Enacted Legislation

State Employees

Local/State Purchase of Service, S.L. 1998-71 (HB 1522) amends provisions in the law
governing the Local Governmental Employees' Retirement System and the Teachers' and
State Employees' Retirement System to allow members of each System to purchase
service rendered as a part-time employee in either System. Currently, local government
employees can purchase part-time service to a local governmental employer and a teacher
or State employee can purchase part-time service to an employer as defined in the State
System. However, an employee in either system may not purchase service rendered to an
employer in the other system. This act amends the law to add service to employers in the
State System to the law relating to the Local System and a similar provision adding
service to employers in the Local System to the law governing the State System. This act
became effective July 1, 1998. (KCB)

State Employee Sexual Harassment, S.L. 1998-135 (SB 78), as amended by S.L. 1998-
217, Sec. 54 (SB 1279, Sec. 54) amends the State Personnel Act to establish jurisdiction
for the hearing of State employee workplace harassment grievances before the Office of
Administrative Hearings and the State Personnel Commission. This act adds a provision
stating that employees having grievances involving unlawful harassment because of age,
sex, race, color, national origin, religion, creed, or handicapping condition may submit a
written complaint to the agency, which must be responded to by the agency within 60
days. The employee then has the right to appeal directly to the State Personnel
Commission for claims based upon harassment in the workplace or retaliation for
opposition to harassment in the workplace. Harassment in the workplace includes
harassment based on the creation of a hostile work environment or upon quid pro quo.
This act also authorizes a State employee to commence a contested case alleging
unlawful harassment under the Administrative Procedure Act, to be heard by the Office
of Administrative Hearings. This act became effective August 15, 1998, and applies to
State employee grievances arising on or after that date and to cases pending on that date
in the Office of Administrative Hearings or before the State Personnel Commission or on
appeal from a decision of the Commission. The act also applies to cases that were
voluntarily dismissed without prejudice before the Office of Administrative Hearings
before August 15, 1998, and that are refiled prior to December 1, 1998, provided that the
case is not otherwise barred from being refiled. (KCB)

Register of Deeds Supplemental Pension Changes, S.L. 1998-147 (SB 1407) amends

the Register of Deeds' Supplemental Pension Fund Act to provide benefits to registers of
deeds who are otherwise not eligible solely because the county in which they serve does
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not participate in the Local Governmental Employees' Retirement System. In order to
receive the benefit authorized by this act, the register of deeds must have either: (1)
attained the age of 65; (2) attained 30 years of creditable service regardless of age; or (3)
attained the age of 60 with not less than 25 years of service. The individual also must
have at least 10 years of service as a register of deeds and be ineligible to receive any
retirement benefits from any state or locally sponsored plan. The act also provides that
the monthly benefit shall be reduced by an amount equal to the benefit that would have
been payable, had the register of deeds been a member of the Local System, as it is for all
other registers of deeds. This act became effective July 1, 1998. (KCB)

State Personnel Commission Reorganized, S.L. 1998-181 (HB 1469). See STATE
GOVERNMENT.

Supplemental Insurance Benefits, S.L.. 1998-187 (SB 350). See INSURANCE.

Credit for Probationary Employment, S.L. 1998-190 (SB 1138) adds a provision to the
law governing the Teachers' and State Employees' Retirement System, to allow members
of the System to purchase credit for probationary employment with a local government.
The member may purchase the service by making a lump sum payment for the full
liability of the service credit. Currently, members of the Local System may purchase
service for any periods in which the employee was considered to be in a probationary or
employer-imposed waiting period status, between the date of employment and the date of
membership in the Retirement System, provided the employer has revoked the
probationary or waiting period policy. However, if a person transfers from the Local
System to the State System, without having purchased the service that person would not
be able to purchase the service in the State System. This act remedies this situation. The
act became effective July 1, 1998. (KCB)

Military Service Credit, S.L. 1998-214 (HB 1362) amends the laws governing the Local
Governmental Employees' Retirement System and the Teachers' and State Employees'
Retirement System, to allow members of both Systems to include transferred service
credit in determining eligibility to purchase military service credit. Under present law, a
person who transfers service from one system to the other is not entitled to have that
service counted in the determination of eligibility to purchase military service credit. This
act amends the military service provision to correct this situation. This act became
effective October 31, 1998, and applies to persons retiring on or after that date. (KCB)

Charter Schools, S.L. 1998-212, Sec. 9.14 (SB 1366, Sec. 9.14). See EDUCATION.

Dues Deduction for Retirees, S.L. 1998-212, Sec. 9.24 (SB 1366, Sec. 9.24). See
EDUCATION.

EEOC Deferred Cases to OAH/Repeal Sunset, S.L.. 1998-212, Sec. 22 (SB 1366, Sec..

22) removes an expiration date from a 1997 act that designated the Office of
Administrative Hearings (OAH) as the "deferral agency" for charges filed by State
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employees with the United States Equal Employment Opportunity Commission (EEOC)
and deferred by the EEOC. The kind of cases in question are those filed by State
employees covered by the State Personnel Act in which the charge alleges something that
is a violation of the State Personnel Act. Those charges the EEOC will defer to a State
agency designated by the State. The 1997 act (S.L. 1997-725) made OAH the deferral
agency, but sunset that designation December 31, 1998. This section removes the sunset,
so that OAH will be the deferral agency permanently. This section became effective July
1,1998. (WRG)

State Employees COLA/Resolved Disciplinary Actions, S.L. 1998-212, Sec. 28.16B
(SB 1366, Sec. 28.16B) amends the State Personnel Act to allow those State employees
whose personnel file contains two unresolved disciplinary actions to receive the Cost of
Living Adjustment (COLA) for 1997 and 1998. Under the law, prior to this amendment,
the only employees who would not receive a COLA were those whose performance is
rated at the "Unsatisfactory” level, and those whose personnel file includes two active
disciplinary actions of any type, a suspension without pay, or demotion. This provision
changes the law so that only those with an "Unsatisfactory" rating or a suspension
without pay or demotion will be precluded from receiving the COLA in the future. This
act became effective July 1, 1998, and applies to any employee involved in the final
written stage of a disciplinary procedure on or after January 1, 1997. (KCB)

Salaries of the Administrator and Executive Secretary of the Industrial Commission
Set by Statute, S.L. 1998-212, Sec. 28.18 (SB 1366, Sec. 28.18) amends G.S. 97-78 to
make the administrator and executive secretary of the Industrial Commission statutory
positions and to provide that their salaries shall be as follows:

e  Administrator, 90% of the salary of a Commissioner; and

e Executive Secretary, 80% of the salary of a Commissioner.
The act became effective November 1, 1998. (WRG)

Travel Rate for State Employees, S.L. 1998-212, Sec. 28.20 (SB 1366, Sec. 28.20)
amends G.S. 138-6(a) to make several changes to the reimbursement rules for travel by
State employees.

e The subsistence rate is raised by $10, from $71 to $81, for in-state travel, and from
$83 to $93 for out-of-state travel.

e Sales tax, lodging tax, local tax, or service fees will be reimbursed in addition to the
daily subsistence amount.

e An employee may exceed the lodging portion ceiling without approval as long as
the food and lodging together do not exceed the ceiling.

e Luncheon reimbursement is allowed if the lunch is part of a meeting of a State
board or commission to which the employee is providing staff assistance. The
current provision only extends to an employee who is a member of the board.

o Convention registration fees are reimbursed, no matter how high. The current limit
is $30.

The section applies to travel occurring on or after January 1, 1999. (WRG)
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Retired Teachers/Retirement Benefits, S.L. 1998-212, Sec. 28.24 (SB 1366, Sec.
28.24). See EDUCATION.

Salary Continuation Benefits for University Campus Law Enforcement Officers,
S.L. 1998-212, Sec. 28.25 (SB 1366, Sec. 28.25) amends G.S. 143-166.13(a) to add UNC
campus law enforcement officers to the list of those who benefit from a salary
continuation plan despite incapacity to perform duties because of a work-related injury or
illness. The section applies to incapacities occurring on or after July 1, 1998. (WRG)

Allow Retirees to Change Their Designated Beneficiaries After Retirement Under
Certain Circumstances, S.L.. 1998-212, Sec. 28.26 (SB 1366, Sec. 28.26) amends G.S.
120-4.6 (Legislative Retirement System), G.S. 128-27 (Local Governments Retirement
System), and G.S. 135-5 (Teachers' and State Employees' Retirement System) in the
same ways. It provides that if a member of one of those systems has designated a spouse
as a beneficia<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>